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|. Statement of the Case and Procedural History

INTRODUCTION

OnAugust 8, 2000, FirstEnergy Corporation (“FirstEnergy”) and GPU, Inc. (*GPU”), executed
an “Agreement and Plan of Merger” (“Merger Agreement”). FirstEnergy is the parent company of
several Ohio and Pennsylvaniaelectric and natural gas utilities. GPU, Inc. isthe parent of severa electric
distribution utilities, including Jersey Central Power and Light Company (“JCP&L”), apublic utility of
the State of New Jersey, subject to the jurisdiction of the New Jersey Board of Public Utilities
(“Board”).* If all the necessary regulatory approvals are granted and the merger closes, GPU and
JCP&L will be merged into FirstEnergy. JCP&L would be a subsidiary of FirstEnergy, with the
corporate headquarters located in Akron, Ohio.

The proposed merger issignificant to the State of New Jersey for several reasons. It isthethird
proposed acquisition of a New Jersey electric utility by an out-of-state utility.? If this merger is
consummated, three of New Jersey’s four investor-owned electric utilities would be owned and
controlled by out-of-state corporations. The proposed merger also comes at atime when the eectric
power industry is still struggling with the implementation of both wholesale and retail competition. In
1996, the Federal Energy Regulatory Commission (“FERC”) issued Order 888, mandating that all
electric utilities file non-discriminatory open-access transmission tariffs, paving the way for both

increasedwholesaleandretail competition. Inearly 1999, the Electric Discount and Energy Competition

! Collectively, FirstEnergy and JCP& L are referred to as “ Joint Petitioners.”

2 Atlantic City Electric Company was acquired by Delmarva, to form Conectiv, in early
1998. Rockland Electric Company was acquired by Consolidated Edison in 1999. Recently,
Potomac Electric Power Company, a Washington, D.C. corporation, announced that it would
merge with Conectiv.



Act (“EDECA”) wassignedintolaw by Governor Whitman, initiating retail competitionfor al electricity
and natural gas customersin New Jersey. Indeed, as the electric industry moves from strict command-
and-control regulation to an increasingly competitive framework, there have been a large number of
mergers involving electric utilities. The perceived need to increase corporate size to compete in (or
control) the restructured marketplace may be one of the driving forcesin the FirstEnergy/GPU merger.

The proposed merger isextremely important to JCP& L’ scustomersaswell. AsthelLegidature
recognized when it enacted the EDECA, New Jersey’ s electric rates are among the highest inthe nation.
Moreover, retail competitioniscurrently stalled in New Jersey, aswell asthroughout the nation. Fewer
than 1.5% of this State's customers are current served by non-utility suppliers. JCP&L’s switching
figuresarethelowest inthe State.> More disturbingly, with high whol esale el ectricity prices continuing,
very few suppliers are ableto compete with the basic generation service (“BGS”’) rates of the incumbent
utility. Residential customersin JCP& L’ sserviceterritory currently haveno suppliersoffering electricity
below the BGS rate. Consequently, a proposed merger, with its obvious removal of at least one
potential competitor inthe New Jersey market place, must receivethe highest level of regulatory scrutiny
at thisjuncture.

For these reasons, JCP& L’ s customers must receive the benefit of al cost reductionsthat result
from the merger. The Division of the Ratepayer Advocate (“ Ratepayer Advocate”) has made severa
proposals in this case to ensure that JCP& L’ s customers receive and retain the full benefit of merger-
related cost savings.

By contrast, apart from the promise of cost reductions, the proposed merger haspotential pitfalls

3 Asof the BPU’s May 7, 2001 report, statewide only 49,114 customers were being
served by aternative suppliers, out of atotal of 3.5 million customers. For GPU, only 2,845 out
of 992,533 customers are currently served by alternative suppliers (i.e., 0.29%).
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for JCP& L’ s customers, its employees, and the economy of the State. Under the proposal, JCP& L will
likely reduce itscorporate presencein New Jersey, and the utility will be operated out of the FirstEnergy
corporate headquartersin Ohio. While certainfield personnel will remainin New Jersey, in essence, the
State islosing one of its major electric utilitiesto Ohio. Notably, there has yet to be a determination as
to how many GPU/JCP&L employees (or New Jersey residents) will lose their jobs if the merger is
finalized. Itislikely that, in addition to losing autility, New Jersey will lose asignificant number of jobs
as aresult of the merger. Yet, the merger application contains no proposal that addresses these vital
issues. The Ratepayer Advocate has proposed apro-rataworkforce reduction plan that will hel p protect
the jobs of JCP&L’s New Jersey residents and the economy of this State.

Similarly, the merger proposal containsno protectionsfor JCP& L’ s customer service personnel
or facilities. Nor does the merger proposal adequately address the reliability issues that have plagued
JCP&L’s distribution system for many years. Although the merger is likely to lead to additional
problems for the substantial number of low-income customers in JCP& L’ s service territory, the Joint
Petition contains no provisions for ensuring that service affordability, reliability, and quality will be
maintained following the merger. The Ratepayer Advocate has proposed certain programs that should
be implemented as a condition of merger approval to ensurethat al of JCP& L’ s customersreceive safe
and adequate service at just and reasonable rates if the merger is approved.

Findly, as the Board continues to implement electric industry competition in the State, thereis
acompelling need to ensurethat al customershavethe benefit of robust competition, with no incumbent
electric provider enjoying an unfair advantage or market power. Y et the merger petition contains no
meaningful analysis of the proposed merger’ simpact on retail competition in either the JCP& L service

territory or the State. Finally, the proposed merger may be a stepping stone for FirstEnergy to remove
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GPU'’s transmission facilities outside the control of the PIM 1SO, possibly into the newly-formed
Alliance RTO. Thiscould have negative consequences with respect to servicereliability and retail rates
in New Jersey.

In response, the Ratepayer Advocate has proposed severa safeguards that the Board should
adopt as a condition of merger approval to ensure that dl of JCP& L’ s customers receive the benefit of
meaningful retail competition. For all these reasons, in itsreview of this matter the Board must ensure
not only that JCP& L’ s customers, the public that the public utility serves, receive the benefits of this

merger, but also that these positive gains are not subsumed by interceding disadvantages.



PROCEDURAL HISTORY

On or about November 9, 2000, the Joint Petitionersfiled ajoint petition (“ Joint Petition”) with
the Board, seeking approval by the Board of the change in control and transfer of stock of JCP&L,
which will be affected by the proposed merger of JCP&L’s parent, GPU, with and into FirstEnergy.
Board Staff and the Ratepayer Advocate subsequently commenced to propound discovery on the Joint
Petitioners.

The matter was origindly transmitted to the Office of Administrative Law (“OAL”) on
November 13, 2000 asacontested case. By letter dated November 16, 2000, the Board asked the OAL
to return the Joint Petition, noting that the earlier transmittal was premature and that the papers would
be transmitted anew when deemed appropriate.

The matter was subsequently re-transmitted to the OAL as a contested case on December 28,
2000. Initstransmittal cover letter, the Board asked that the ALJ only “make a record and issue a
decision only making findings of fact.” On January 18, 2001, the Ratepayer Advocate filed a motion
withthe Board seeking to amend theinstructionsfound inthe Board’ sre-transmittal of the Joint Petition
so that the ALJ will issue a full Initial Decision with not only findings of fact, but with conclusions of
law and a recommended decision to the Board. Although the Board never specifically ruled on that
motion, by letter dated February 5, 2001, the Board sent yet another clarifying transmittal letter to the
OAL, stating that it now agreed that the ALJshould issue afull initiad decision, with both findingsof fact
and conclusions of law. The Board also stated that it would retain issues related to compliance with its
May 1, 2000 Order in Docket No. EA99070485 as well asthose issuesrelated to post-August 1, 2003

rates.



On February 28, 2001, the Honorable Louis McAfoos, ALJ (t/a), presided over a pre-hearing
conference.* Thefollowing partieswere granted intervenor statusin the case: PECO Energy Company;
Independent Energy Producers of New Jersey; National Energy Marketers Association (“NEMA”)>;
New Jersey Business Users, NewPower Company; Mid-Atlantic Power Supply Association; Co-Steel,
Inc.; Shell Energy Services Company; and PIM Interconnection, LLC. New Jersey Natural Gas
Company was granted participant status. Later, Enronwasgranted intervenor status, and PSEG Power
was granted participant status.

At the prehearing conference, dates for the completion of discovery, and the filing of written
direct, rebuttal, and surrebuttal testimony were established. Plenary hearings were scheduled for
consecutive daysfrom April 30 through May 4, 2001, and from May 7 through May 11, 2001. On April
16, 2001, the Ratepayer Advocate and other intervenors filed their direct testimony. Ms. Barbara
Alexander, Messrs. Bruce Biewad/David Schlissel, David Peterson and James Rothschild submitted
testimony on behdf of the Ratepayer Advocate. On April 23, 2001, the Joint Petitioners filed their
rebuttal testimony. On April 30, 2001 the intervenors filed their surrebuttal testimonies. Hearings
commenced on April 30 and ended on May 8, 2001.

During the final plenary hearing, the parties established the briefing schedule. Initial briefs are

scheduled to be filed May 25, 2001 and reply briefs are due on June 4, 2001.

* A written pre-hearing Order was issued on March 28, 2001.
> NEMA later withdrew from this matter.
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I1. Standard of Review

POINT |

THE PROPER STANDARD OF REVIEW OF THE PROPOSED MERGER IS

THE “OF POSITIVE BENEFIT TO THE PUBLIC INTEREST” TEST.

The proposed merger of JCP&L into FirstEnergy will have an unprecedented impact on the
management and control of JCP&L. GPU, Inc., the parent of JCP&L, will be merged into a newly-
structured, registered public utility holding company. If the necessary approvals are granted,
FirstEnergy will acquire dl of the outstanding stock shares of GPU, Inc. Subject to certain conditions,
GPU'’s shareholders will elect to either receive cash ($36.50 per share) for their outstanding shares of
stock, FirstEnergy stock, or a combination of both cash and FirstEnergy stock. GPU’s Board of
Directorswill be disbanded, and it would be ableto select only six of the sixteen members of the newly-
constituted FirstEnergy Board. FirstEnergy will be headquartered in Ohio, and JCP& L’ s headquarters
in Morristown, New Jersey will likely close or be reduced in size. Thus, New Jersey will lose the
corporate presence of one of its four investor-owned electric utilities.

It isunclear whether any members of JCP& L’ s senior management staff will have positionswith
FirstEnergy, athough GPU’s current Chairman will be Chairman of FirstEnergy for a couple of years
until heretires. P-3, p. 3. It ispossiblethat anumber of JCP& L’ s lower-level New Jersey employees
will losetheir jobs. Significantly, FirstEnergy plans to consolidate the senior management activitiesin
Akron, Ohio. In addition, the GPU Service Company, which currently provides administrative,
accounting, and various other servicesto JCP& L will be disbanded, and replaced by a new FirstEnergy

service company operating in Ohio. Accordingly, the merger, as proposed, will significantly affect the



management structure of JCP& L and the various units which purchase and distribute power, aswell as
those which provide customer service, engineering, and hilling functions. Virtually no aspect of
JCP& L’ s operations will remain untouched by the proposed merger.

In sum, the proposed merger will affect the internal structure of an electric utility which serves
approximately one million customersin New Jersey. The merger will have asignificant impact on New

Jersey’ seconomy, aswell asthe manner inwhich serviceisprovidedto JCP& L’ sNew Jersey customers.

The Board has broad and sweeping powers over dl aspects of public utilities subject to its
jurisdiction. See N.J.SA. 48:2-13; Township of Deptford v. Woodbury Town Sewerage Cor poration,
54 N.J. 418 (1969); In re Public Service Electric and Gas Company, 35 N.J. 358, 371 (1961). The
powers of the Board extend to transfers of utility stock and control. A New Jersey public utility is
required by statute to obtain authorization from the Board prior to transferring any shares of its capital
stock to another utility. N.J.SA. 48:3-10. Here, JCP& L seeksapproval of itsproposal to transfer utility
stock and control to FirstEnergy.

Furthermore, under its statutory mandate, the Board is required to “evaluate the impact of the
acquisition on competition, on the rates of ratepayers affected by the acquisition of control, on the
employees of the affected public utility or utilities, and on the provision of safe and adequate service at
just and reasonable rates.” N.J.SA. 48:2-51.1. Ultimately, the Board must determine whether the
proposed merger isin the public interest. Historically, the Board has used either one of two standards
to determine if a proposed merger isin the public interest: the “positive benefits’ standard, or the “no
harm” standard.

The* positivebenefits’ test, also known asthe “best interest of the public” or “of positive benefit
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to the publicinterest” test, hasitsoriginsin merger or “takeover” cases“affecting the internal structure
of existing New Jersey utilities” See I/M/O Public Service Electric and Gas Company for

Authorization PursuanttoN.J.S.A. 48:3-10, BPU Docket No. EM 8507774 (Order Authorizing Transfer

of Capital Stock and Approva of Merger, January 17, 1986, at p. 7); See also I/M/O New Jersey

Resour ces Cor poration and New Jersey Natural Gas Company v. NUI Corporation and Elizabethtown

Gas Company, BPU Docket No. 8312-1093 (Decision and Order on Motions for Emergent Relief,

January 31, 1984) (“New Jersey Resources’); Re: New Jersey Natural Gas Company, 80 PUR 3d 337,
339 (1969)(“New Jersey Natural”). Under the “positive benefits’ standard, the Board required the
petitioners to demonstrate that benefits would accrue to ratepayers from the proposed transfer of
control.

Generdly, in the past the Board had applied the “no adverse impact” test in cases where the
proposed stock transfer did not significantly affect the interna structure of a utility, principally those
cases involving the transfer of utility stock to a holding company. See I/M/O Atlantic City Electric
Company, BPU Docket No. EM 8608886 (January 5, 1987); I/M/O PSE& G for Authorization Pursuant
to N.J.SA. 48:3-10, BPU Docket No. EM8507774 (January 17, 1986); |/M/O Elizabethtown Water
Company, BPU Docket No. WM 8502238 (August 9, 1985); I/M/O Elizabethtown Gas Company, BPU
Docket No. 6913-1007 (April 17, 1969); 1/M/O Hackensack Water Company, Docket No. 833-195
(July 12, 1983); See, Re: Mount Laurel Water Corp., BPU Docket 627-460 (1962); Re: General Water
Corp., BPU Docket No. 629-631 (1963); and Re: Elizabethtown Water Co., BPU Docket No. 6212-809
(1963), as cited in New Jersey Natural, supra, at 339.

More recent merger cases represent somewhat of a departure from the standard articulated in

past transfer of control cases. In recent merger cases involving electric utilities, the Board has
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articulated the“no adverseimpact” standard asthe basisfor itsfindings, even when the proposed merger
affected the interna structure of an existing New Jersey utility. See I/M/O Atlantic City Electric
Company and Conectiv, Inc., for Approval of a Changein Ownership and Control, BPU Docket No.
EM97020103 (Order, January 7, 1998) (“Conectiv Merger Order”); I/M/O Orange and Rockland
Utilities, Inc. for Approval of the Agreement and Plan of Merger and Transfer of Control, BPU
Docket No. EM 98070433 (Order, April 1, 1999) (“Rockland Merger Order”). Inthe Conectiv Merger
Order, the Board clarified its position, noting that it was not bound as a matter of policy to use the
“positive benefits’ test inall circumstanceswhere changesare madeintheinterna structure of autility.”
Conectiv Merger Order, p. 5. However, even while articulating the “no harm” standard in both the
Conectiv and Rockland merger cases, the Board ordered the merged utilities in those cases to provide
significant positive benefits to its ratepayers as a condition of merger approval.

In the Conectiv merger case, the Board ordered the Atlantic City Electric Company (“Atlantic”)
to flow through 75% of the net estimated merger savingsto itscustomersasarate decreaseimplemented
at the merger’s closing date. Conectiv Merger Order, pp. 7-8. The Board also ordered significant
protections for Atlantic’'s employees. Id. at 11-12. Similarly, in the Rockland Electric Company
(“Rockland”)/Consolidated Edison (“Con-Ed”) merger case, the Board ordered Rockland to pass
through 75% of the net merger savings to its customers and provided for a minimum staffing level for
Rockland’ s New Jersey operations. Rockland Merger Order, pp. 17-18. Thus, itisclear that the Board
has required a merging electric utility to flow positive benefits to its customers as a prerequisite of
merger approval, regardless of what standard of proof it has stated it applied in its review.

Similarly, intwo recent telecommunication merger cases, the Board also considered the sharing

of merger savings with ratepayers. Initsreview of the Bell Atlantic merger with GTE, the Board did
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not require the petitionersto meet the “ positive benefits’ standard requiring the development of merger
savings and benefits through the evidentiary process before the merger was approved. 1/M/O the Joint
Petition of Bell Atlantic Corporation and GTE Corporation for Approval and of Agreement and Plan
of Merger, BPU Docket No. TM98101125 (Order, March 15,1999), p. 8. However, the Board
nonethel ess directed the merged company to compile merger-related cost and savings data on agoing-
forward basis, and determined that it would address the issue of ratepayer sharing of merger savingsin
afuture proceeding. Id. at 13. Similarly, in the Bell Atlantic/NYNEX merger case, the Board also
required the merged company to compile merger-related cost and savings data on an ongoing basisfor
review inafuture proceeding. 1/M/O the Board’ s Review of the Amended and Restated Agreement and
Plan of Merger Dated as of April 21, 1996 By and Between NYNEX Corporation and Bell Atlantic
Corporation, BPU Docket No. TM 96070504 (Order, May 22, 1997), pp. 21-22.

Theproposed merger of GPU into FirstEnergy clearly fallswithin the category of mergerswhere
the “positive benefits’ test should serve as the standard of review. Undoubtedly, as summarized above
and as shown inthe sections of this brief that follow, theinterna structure of JCP& L will bedirectly and
significantly affected by the proposed merger.

Here, the proposed merger is not unlike the merger considered by the Board in the New Jersey
Natural case, where the Board applied the “positive benefits’ test. New Jersey Natural involved the
request of an existing New Jersey regulated utility, New Jersey Natural Gas Company, to transfer its
stock to Brooklyn Union Gas Company, aforeign corporation. In the instant merger, the stock of the
existing New Jersey utility, JCP&L, likewise will be transferred to a foreign corporation, FirstEnergy,
much asthe stock of New Jersey Natural Gas Company wasto have beentransferred to Brooklyn Union

Gas Company in the New Jersey Natural case.
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The management and control changes contemplated in New Jersey Natural were even less
onerous than those proposed in the FirstEnergy/GPU merger. For example, the merger considered in
New Jersey Natural did not upset the continuation of a separate Board of Directorsfor both the merged
subsidiary, New Jersey Natural Gas Company, and the parent, Brooklyn Union Gas Company. But for
the addition of two additional membersto New Jersey Natural’ sBoard of Directors, it was contemplated
that the operations of the continuing company would “continue as they are now.” New Jersey Natural
at 339. In contrast, (as discussed infra), the present merger would result in anew Board of Directors
for the new parent corporation, dominated by ten FirstEnergy directors and only six GPU-nominated
directors.

In the New Jersey Resources case, the proposed merger took the form of a hostile takeover of
New Jersey Resources Corporation, the parent company of a New Jersey public utility, New Jersey
Natural Gas Company, by NUI Corporation, the parent company of another New Jersey public utility,
Elizabethtown Gas Company. Not unlike the FirstEnergy/GPU merger at issue, the merger considered
in the New Jersey Resources case would have drastically atered the management structure of New
Jersey Resources Corporation. In the New Jersey Resources case, the Board aso chose to apply the
more stringent “of positive benefit to the public interest” test.

Furthermore, the instant case may be distinguished from the Conectiv and Rockland merger
cases. Ineach of those cases, the Petitionersfiled detailed analyses of merger-related savings and costs,
as well as studies of the effect on employees. These analyses were subject to further examination in
evidentiary hearings, and the Board considered that evidence in its rulings and directed the merged
utilitiesto share the benefits with ratepayers. Here, in contrast, the Joint Petitioners have not provided

any detailed quantification of the anticipated merger benefits or costs, or the merger’ s expected impact
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on GPU’semployees. The Board isleft with only unsupported promises upon which it must make its
determination of whether the proposed merger isinthe publicinterest. Absent reliable estimates of both
the cost and savings attributable to the proposed merger, the Board might not be able to make the
necessary findings.® Accordingly, because the Board is without a reliable factual basis upon which it
can determine whether the proposed merger will adversely affect ratepayers (due entirely to Joint
Petitioners’ filing of a wholly-inadequate merger petition and supporting testimony), the Board should
apply the more stringent “ positive benefits’ standard to protect JCP& L’ s ratepayers and employees.

Theinstant case may a so be distinguished from the Bell Atlantic merger cases. Unlike JCP&L,
Bell Atlantic operatesunder an alternativeform of regulation, pursuantto N.J.SA. 48:2-21.15. Pursuant
to that statute, Bell Atlantic’ sratesare regulated under an alternative form of regulation, unlike JCP& L,
which issubject to traditional rate base rate of return regulation for itsdistribution rates. Hence, many
of the reasons underlying the application of the “no adverseimpact” standard inthe Bell Atlantic cases
are not present here. Therefore, JCP&L’s New Jersey ratepayers should be credited with the benefits
of the merger, which are not reflected in the cost structure upon which its current rates are based.

In sum, the present case may be distinguished from those where the Board has applied the “no
adverseimpact” standard. Furthermore, as demonstrated below and in the record, the proposed merger
would have far reaching effects on the internal structure and operations of JCP&L. Moreover, the
merger comes at a time when the State’'s electric industry is in the midst of the transition period in
implementing the EDECA. Indeed, Ratepayer Advocate witnesses Peterson, Biewald/Schlissel,

Alexander, and Rothschild have shown that the utility’s customers will be adversely affected if the

® In considering arequest for approval of an acquisition of control of a public utility, the
Board is aso statutorily required to “accompany its decision ...with a written report detailing the
basis for its decision, including findings of fact and conclusons of law.” N.J.SA. 48:2-51.1.
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merger isapproved as proposed by the Petitioners. See Exh. RPA-23,-24, -25, -26, -43(a), -43(b), -44,
-50, and -51. Therefore, the Ratepayer Advocate submits that there is overwhelming support for
applying the “ of positive benefit to the public interest” test to the proposed merger.

In applying the “of positive benefit to the public interest” standard of review, the Board aso
developed factors which bear on the public interest in the proposed transaction. For example, in New
Jersey Natural, the Board enumerated nine factors bearing on the public interest, including the “effect
of foreign or absentee ownership,” the “impact on service standards,” the “promotion of economies,”
and the “effect on rates.” New Jersey Natural, at 339.

Similarly, the Board outlined twelve factors which bear on the public interest in New Jersey
Resour ces, whichincluded “the advantages of combined control asopposed to local management”, “the
impact of the planned merger on service standards and the continued provision of safe, adequate and
proper service’, “the effect of the planned merger on rates to be charged to customers both now and in
the future’, and “the effect on obligations to employees with respect to pensions and other benefits.”
New Jersey Resources, supra, at 7-8.

The Ratepayer Advocate has devel oped criteria which bear on whether the proposed merger is
inthe publicinterest. These criteriawere developed through an analysis of the existing standards based
on the law governing the Board’s evaluation of mergers, from the statutory criteria, and from an
evaluation of thefacts of theinstant case. The pertinent criteria, listed below, were contemplated in the
pre-filed direct testimonies of Ratepayer Advocate witnesses Peterson (Exh. RPA-23, -24),
Biewad/Schlissel (Exh. RPA-50, -51), Alexander (Exh. RPA-43(a), (b), -44), and Rothschild (Exh.
RPA-25, -26):

1. Will the merger result in tangible and quantifiable net benefits to the merging
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companies that could not be realized in the absence of a merger?

2. Will all classes of JCP&L’s ratepayers redlize tangible and quantifiable benefits
contemporaneous with the merger and does the proposal address the specia needs of
its low income ratepayers?

3. Doesthe Merger Agreement contain adequate protection for JCP&L’s current
employees against unreasonabl e treatment in the downsizing that will result from the
merger?

4. Will JCP& L’ saccounting processesor the Board’ sregulatory oversight be unduly
complicated by the merger in such a way that effective regulation by the Board is
impeded?

5. Will the post-merger holding company be able to inappropriately manipulate the
capital structure of JCP&L, resulting in higher costs to customers?

6. Will JCP&L’s service quaity or service reiability be adversely affected by the
merger?

7. Will the merger increase competition in a way that is likely to be beneficia to
JCP& L’ s ratepayers, or will it allow FirstEnergy to discourage competition?

8. Will FirstEnergy be ableto remove GPU’ stransmission assets from the PIM 1S0,
to the detriment of reliability and ratesin New Jersey?

The Ratepayer Advocate submits that the aforementioned criteria should be used to evaluate

whether the proposed merger isof “positive benefit to the public interest.” Based on those criteria, the
merger, as proposed, is not of “positive benefit to the public interest,” as demonstrated below.
clear that based on its prior decisions and the facts of this case, the Board should employ the “positive
benefits to the public interest” standard. However, even if the Board decides to use the arguably less
stringent “no adverse impact” standard, it is apparent that the factors enumerated above and in the
testimony of the Ratepayer Advocate' s witnesses would still be appropriate for use by the Board inits
evaluation of whether theinstant merger is“inthe publicinterest.” However, as noted above, given the

unique characteristics of this merger and the concurrent unprecedented restructuring of the State’s
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electric industry, the Ratepayer Advocate submitsthat the more stringent standard adopted in the New
Jersey Natural and New Jersey Resourcesmerger ordersisappropriatefor the Board to useinitsreview
of theinstant merger: whether the proposed merger is“of positive benefit to the public interest.” This

more stringent standard should govern whether the proposed merger is “in the public interest.”
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[11. Impact on Competition

POINT [

THE PROPOSED MERGER WILL NEGATIVELY IMPACT ELECTRIC
COMPETITION IN NEW JERSEY AND PIJM. THEREFORE, THE BOARD
SHOULD NOT APPROVE THE MERGER WITHOUT IMPOSING CERTAIN
REQUIREMENTSTO MITIGATE MARKET POWER CONCERNS.

Asdiscussed in Point | of this brief, the appropriate standard of review in this case is the “ of
positive benefits to the public interest” standard. While New Jersey isin the midst of atransition to a
fully competitive el ectric marketplace, the Joint Petitioners should be required to show that the proposed
merger has positive effects on retail electric competition in this State, and more specificaly, in the
JCP&L service territory. Moreover, the proposed merger should not be approved unless the Joint
Petitioners can show positive benefits on retail electric competition in the post-transition years.

Contrary to the clear requirements of applying the positive benefits review standard, the Joint
Petitioners have mistakenly relied on their belief that the appropriate standard is no “adverse effect on
competition.” P-6, p. 3; Tr. 707:15-16.” The Joint Petitioners filed the testimony of their witness,
Rodney Frame, to support the erroneous use of this standard of review of competition issues, including
market power. Mr. Frame alleged that the proposed merger would have no such “adverse effect on
electricity competitioninNew Jersey.” 1d. Thebasisfor thisconclusion washisanaysisof themerger’s

purported effects on wholesale electricity markets that was filed with the FERC and attached to his

prefiled Direct Testimony. P-6, Attachment 1.

’ Cites to hearing transcripts are indicated thus: Tr.Page number:line number. Therefore,
Tr.707:15-16 denotes transcript page 707, lines 15 through 16.
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Itisclear that Mr. Frame sanaysisisnot only irrelevant and uselessasameasure of themerger’s
effectsonretail electricity marketsin New Jer sey, but also contains errorsthat cal itscredibility into
guestion. Furthermore, even applying the more lenient standard of review, the proposed merger does
not pass the test of “no adverse impact” on retail electric competition in New Jersey. The Joint
Petitioners’ own market power witness has admitted, for the purpose of hisanaysis, that the proposed
merger will eliminate one competitor for retail electric customersin JCP&L’s service territory (where
therearea ready preciousfew competitors) and throughout New Jersey. Furthermore, Mr. Frame sown
study’s results and methodology show that the proposed merger will have adverse effects on
competition.

Mr. Frame' sconclusionsrely amost entirely on hisanalysisusing the U.S. Department of Justice
and Federal Trade Commission 1992 Horizontal Merger Guiddines (“Merger Guidelines’). P-6, p. 6.
The FERC' sMerger Policy Statement isbased on those Merger Guiddlines. Id. TheMerger Guidelines
“measure merger induced changesin[market] concentration using the Herfindahl-Hirschmann Index or
HHI.” P-6, p. 5. Mr. Frame' s study led him to the conclusion that the merger-induced changesin HHI
were not significant enough to raise market power concerns related to competition in the wholesale
electricity markets within PIM. P-6, p. 6.

Mr. Frame aso alleged that this conclusion was relevant to the Board' s concerns over retail
electricity marketsin New Jersey. Because he believed that there were no wholesale market concerns,
he claimed that no retail market concerns should exist, because prospective retailing parties would be
ableto procure wholesale electricity for resaleto end users. P-6, pp. 7-8. Hisconclusion also relied on
hisbdlief that, becausethe Board had licensed over 25 electricity retailersin New Jersey, thisproved that

there was enough retail competition for New Jersey customers that the loss of one competitor due to
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the merger would not have an adverse effect on retail competition in New Jersey. Mr. Frame aso
depended heavily on the rate caps imposed by the EDECA until August 1, 2003 to protect JCP&L’s
ratepayers from increased market power concentration caused by the merger. P-6, pp. 8-9. However,
despite Mr. Frame's self-serving conclusion that the above factors should mollify market power
concerns, the record in this case shows that much more work needs to be done before the Board can
safely rely on Mr. Frame's conclusions.

Firgt, it is obvious from Mr. Frame's testimony that he prepared no real analysis of the retail
electricity market in New Jersey or in JCP&L’s service territory at all. Furthermore, he admitted that
even before beginning his analyss, he had aready reached the expectation that his clients' proposed
merger would not adversely affect retail electricity competition, stating that his anaysis “smply
reinforces these a priori expectations.” P-6, p. 7. He made no rigorous study of the relevant retail
market. He merely tried to bootstrap his wholesale market study that was filed with the FERC into
supporting the conclusions he had already reached before beginning the study. The fact that retailers
may have opportunity for accessto wholesale electricity supplies smply does not support Mr. Frame's
conclusion that the merger will not have a negative impact on retail competition in New Jersey.

The availability of wholesale electricity suppliesto retailers by itself does not prove there are no
market power problems. A market power problem would arise when a wholesale seller of electricity
could improperly use market power to raisethe price of electricity to an amount that retailers could still
afford and then pass through to end users. The mere fact that there are some wholesale supplies
available to the retailer does nothing to protect the end users from having to pay improperly increased
energy bills caused by market power. The retail customers would still suffer from the market power

abuse of the wholesale seller. Mr. Frame's conclusion that available wholesale electricity practically
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eliminates market power concerns is hardly the type of analysisthat the Board can count on to reach a
conclusion that the merger would not adversely affect retail electric competition, let alone aconclusion
that the merger would have positive effects on retail € ectric competition.

Mr. Frame' snearly total reliance on hisfindings concerning the wholesale electricity marketsin
relation to the FERC Merger Policy Statement and the Merger Guidelines provides the Board with no
assurance that, as the result of the merger, retail electric competition in New Jersey will either receive
positive benefits or at least have no adverse effects. Mr. Frame has admitted that the FERC' s approval
of the merger does not mean the Board should not have market power concerns. Tr. 723:2-6.
However, hisoverall conclusion about retail competitionisalmost entirely based on hisFERC testimony.
Thereare scant few other reasonsfor hisrecommendation of the Board' sapproval of themerger’ seffect
on market power concerns in his testimony.®

The FERC Merger Policy Statement says that the agency must “pay close attention to the
possible effect of amerger on competitive bulk power markets,” not retail markets. FERC Order 592,
Docket No. RM96-6-000, (December 18, 1996), p. 2. (Emphasis added.) The agency will also seek
“appropriateratepayer safeguards’ for “wholesale customers,” not retail customers. 1d., p. 4. Itisplain
that the FERC’ s concern in its merger reviews is the impact on wholesale or bulk power competition,
not retail competition. It is the Board's responsibility as a state regulator to examine the proposed
merger’ s effects on JCP& L retail customers. The Merger Policy Statement goes on to state that:

Withrespect to the merger’ seffect on state regul ation, wherethe state commissionshave

authority to act on the merger, we intend to rely on the state commissions to exercise
their authority to protect state interests. [1d., p. 5].

~ 8 Aswill be seen, those other reasons %discussed infra) do not support the Joint
Petitioners’ contention that the merger would have no adverse effects on retail competition in

New Jersey.
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The FERC hasundoubtedly |eft the state public utility commissionswith the obligation to protect
their ratepayers’ interestsin retail competition and does not include that issueinitsreview. The Board
would effectively abdicateitsresponsibility if it adoptsthe FERC' sbenign view of theproposed merger’s
effects on bulk power markets as a finding that this merger would have no adverse effect on retall
electric competition. Indeed the record in this case proves that the FERC has specifically |eft retail
competition issues to the state commissions including the Board. Asaffirmed in its Order authorizing
the proposed merger:

We rgject the Intervenors argument that the Commission should analyze the effect of

the merger on retail competition in New Jersey, Pennsylvania and Ohio. Aswe stated

in Order 592, we will examine the effects of a proposed merger on retail competitionin

caseswherethe affected state commissionslack jurisdiction and request the Commission

to do so. None have asked usto do so inthiscase. [Footnote omitted.] [RPA-49, p. 8].
Clearly, Mr. Frame's reliance on the fact that his analysis abides by the FERC Merger Guidelines is
completely misplaced.

Second, Mr. Frame's confidence in the fact that the Board has licensed over 25 electricity
retailersin New Jersey provides no comfort to JCP& L customers who have virtually no alternative to
the regulated BGS rates. The mere existence of licensed suppliers has provided precious little benefit
to JCP& L’ s customers who have had few opportunities to switch suppliers. Even the relatively lucky
few switching customers are now being returned involuntarily to JCP&L’s BGS and, therefore, their
days of saving on their electric bills are over, for at least the near term. RPA-47.

When preparing his analysis, Mr. Frame reviewed how many retail marketers were licensed in
New Jersey, but did not check to see how many marketerswere activein JCP& L’ sserviceterritory. Tr.

666:9 to 667:9. He did not believe it was important to do so given the current BGS rates versus the

market price of energy. Tr. 665:15-23, 666:19-24 and 667:10-15. He apparently drew great comfort
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from the point that there will still be licensed retailers in New Jersey in the future, whenever market
prices are favorable compared to BGSrates. Asdiscussed above, the fact that 25 or more retailers are
licensed ishardly relevant when JCP& L customers are not getting competitive offersfrom any of them.
Therefore, JCP& L’ scustomersreceive no comfort from Mr. Frame' sreliance on the number of licensed
suppliers, and the Board should smply disregard thisuselessfact. Furthermore, as Ratepayer Advocate
witnesses Bruce E. Biewald and David A. Schlissdl testified, Mr. Frame presented no evidence on how
serious and active the remaining electricity retail suppliers are or will be, as compared to the retall
supplier that will be eliminated as a result of the proposed merger. It is possible that the merger will
eliminate one of the more serious and active suppliers and, as aresult, will sgnificantly affect the level
of competition for customers and load. RPA-51, p. 12, |. 4-13. Eliminating an active supplier with a
sizeable number of retail customers and load is hardly a positive benefit for retail competition.

The record in this case clearly establishes that there has been very little switching to alternate
electricity suppliersby JCP& L customers and, therefore, very little retail competition. Exhibit RPA-46
reveded that, by January 27, 2000, only 7,510 of 992,533 JCP&L customers, or 0.76%, had service
from an aternate electricity supplier. Even that paltry figure was relatively positive compared to
subsequent events that led to suppliers dropping the few shopping customers and forcing them back to
theregulated BGS. The Board website contained statistics for April 23, 2001 showing that only 4,640
JCP&L customers or 0.47% till had an alternate electricity supplier. Tr. 681:17-23. In making his
recommendations about the state of retail competition, Mr. Frame did not consider this dismal picture

of retail competitionimportant.® Tr. 677:17 to 678:8. In Exhibit RPA-47 the Joint Petitioners admitted

°® The BPU website currently states that as of May 7, 2001 only 2,845 JCP& L customers or only
0.29%, still have an alternate supplier.
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they expect “that virtually all shopping customerswill return to GPU Energy for their supply needs by
June 2001.” With the absolute lack of retail competition for JCP&L customers at thistime, it is even
more important for the Board to make certain that the proposed merger will have positive benefits for
retail competition.  Therefore, the Board should not approve the merger without adopting the
recommendations of the Ratepayer Advocate outlined herein, including keeping GPU's transmission
assets under PIM control for at least ten years following the merger and conducting a more detailed
market power assessment using an energy system simulation model. The current merger proposal does
not provide such benefits and should not be approved in its current form.

In addition, it would be inappropriate for the Board to rely on an analysis that depends almost
entirely on the Merger Guidelines HHI screening tool, as Mr. Frame' stestimony does. Using the HHI
as a screening tool should not be the end of the review of thisissue. As discussed below, the Board
needs a more detailed study of market power before it can decide that market power concerns either
exist or do not exist. This study is the energy system simulation model recommended by Ratepayer
Advocate witnesses Biewald and Schlissel. RPA-50, p. 22, |. 3-7. The reasons supporting such further
assessment are amply stated in their direct testimony.

HHI caculations are based on a limited set of snapshots of the markets examined in

terms of loads, resources, and transmission capacities. There may be situations during a

typica year when loads and transmission capacities differ from those studied and actual

post-merger market shares may be higher. For example, there could be a hot summer

high demand day along the east coast while temperatures were more moderate in

FirstEnergy’s service area. In such a situation, the energy available and transferred to

PIM from FirstEnergy could be much greater than any of the values presented in Mr.

Frame's HHI calculations.

A proper analysis of the market power implications of the proposed merger would

require an energy system simulation model to look at the hourly behavior of the

market under awide variety of external conditionsand bidding behaviors. Such a
more realistic model would provide better insight into potential market power concerns
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than just aformalistic HHI calculation. [RPA-50, pp. 21-22, emphasis added].

Although the HHI calculations can provide some useful information about post-merger market
power, the Ratepayer Advocate assertsthat Mr. Frame' s calculations are too flawed to be trustworthy.
Hisanalyss contains severa errors and/or biases that skew the results and make it undependable. The
Ratepayer Advocatewitnesses, Messrs. Biewald and Schlissel, pointed out several of theseerrorsintheir
prefiled direct testimony. They stated that therelatively small changesin HHI in Mr. Frame' sstudy were
due to his underestimation of the generation that FirstEnergy could have available to sell in the PIM
markets. RPA-50, p. 17, 1. 12-16. Contrary to Mr. Frame's assumptions, FirstEnergy has claimed that
therearelikely to betimeswhen FirstEnergy’ s capacity resources'® will betransferablefrom FirstEnergy
into the PIM East market™ in amounts exceeding Mr. Frame's assumed capacity of 216 MW in the
Summer period.

The peak |oad diversity between FirstEnergy and GPU was the subject of the rebuttal testimony
of FirstEnergy witness Robert A. Kaiser. Mr. Kaiser estimated that FirstEnergy and GPU’s load
diversity wasintherange of 200to 700 MW for each of the top 50 peak hoursin 1999, with the average
load diversity at an average of 350 MW for the 50 peak hours. P-11, p. 5, |. 7-17.%* When asked what
other supply optionswould be availableto FirstEnergy to help meet GPU'’ s peak |oad requirements, Mr.
Kaiser tegtified that the 350 MW on average could be delivered on peak to support GPU load and that

“This support is not dependent on transmission availability.” 1d., p. 17-19.

. Mle,F rstE_nergy’s existing capacity, its capacity expansion plans and the peak load
diversity between FirstEnergy and GPU service territories.

4 The PIM East market includes the retail service territories of JCP& L and other New
Jersey electric suppliers. P-6, p. 4.

) 2 He also testified that FirstEnergy could deliver up to 4,000,000 MWH annually to GPU
in off-peak periods. Id.
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Mr. Kaiser further stated that:

In addition, FirstEnergy has a 10 year contract supply of western PJM energy which

provides 400 MW in 2002, ramping up to 500 MW in 2005, and 600 MW in 2008 which

could be used to serve GPU Energy’s obligations. Other FirstEnergy power plants may
also be utilized to support GPU Energy’s obligations if the proposed PIM West
organization becomesoperational. Finally, FirstEnergy isexploring the devel opment and
purchaseof additional gener ation resour ceswithin PJM to assistinmeeting JCP&L’s

BGS requirement. [Id., p. 6, |. 3-9, emphasis added)].

This testimony supports the statements by Messrs. Biewald and Schlissel that Mr. Frame
underestimated the amount of generation that FirstEnergy could have available to sell in the PIM
markets. Although therearereasonsdiscussed elsewhereinthisinitial brief why FirstEnergy’ sclaims
of having energy available for JCP&L’s customers may not be redlized, it is instructive that
FirstEnergy has asked the Board to rely on these claims. 1n assessing concerns about FirstEnergy’s
potential market power, it is clearly sensible to include the effect of the claimed FirstEnergy energy
supply to be used for JCP& L’ s load.

Mr. Frame's cal cul ations of market concentration suffer from the flaw of not including al the
energy supply options that FirstEnergy claims could be made availableto serve GPU.  In addition
to the above-mentioned supply from peak load diversity that does not depend on transmission
capability to serve GPU load, FirstEnergy has purchased 1,100 MW of annual firm transmission
capacity from its control areato PIM for 2001 and has the right of first refusal for thistransmission
in 2002. This transmission capacity will assist FirstEnergy in delivering its existing generation
capacity and new generation capacity additions into the PIM markets. As stated by Mr. Kaiser:

We have or are in the process of installing 1155 MW of new peaking capacity in

ECAR. 390 MW came on line in 2000. Another 425 MW will be available for the

summer of 2001. The final installment of 340 MW will be available for the summer

of 2002. In addition, FirstEnergy isin the process of increasing the output from our
nuclear plants. These uprates will increase our generation capability by 150 MW in
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2002. These installations will increase FirstEnergy’ s reserve margin in ECAR, and

together with the other capacity additionsplannedin ECAR, will reduce the volatility

of pricesin ECAR, and free up the capacity at Senecato serve GPU Energy POLR

obligations. [P-11, p. 7, I. 11-17].

Thealeged availability of thisenergy a so supportsMessrs. Biewa d and Schlissal’ stestimony
that Mr. Frame underestimated the amount of generation that FirstEnergy could have availableto sl
in the PIM markets. Underestimating the generation that FirstEnergy could use to sl in the PIM
markets serves to understate the post-merger HHI and understates the increase in market
concentration that would occur because of the merger. RPA-50, p. 19, |. 10-13.

Another flaw in Mr. Frame' sanayssishisfallureto examineal appropriate power markets.
He failed to examine the combined FirstEnergy and PIM market in hisstudy. This combined market
isarelevant one to analyze, because it is a market in which both companies currently produce and
sl eectricity and in which the merged company will continue to produce and sell electricity. Id., p.
19, 1. 14-17.

Messrs. Biewad and Schlissdl’s analysis of this combined market showed that the merger
would cause the market power concentration in that market to increase beyond the levels that the
Merger Guidelines consider to create amarket power problem. The Merger Guidelinesindicate that
a market with an HHI between 1000 and 1800 should be viewed as moderately concentrated. A
market with an HHI above 1800 should be considered highly concentrated, and adver se market
power effects can be presumed. The analysis of this market illustrates that the HHIs for the
combined FirstEnergy/PIM market caused by the merger range from 1,323 to 2,453 in the different

timeperiods. RPA-50, Exhibit BEB/DAS-3. Therefore, the combined FirstEnergy/PIM market will

bemoder ately concentr ated during most time periods asaresult of the proposed merger and highly
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concentrated during the Winter and Spring off-peak periods. Id. The post-merger HHIs in the
Winter and Spring off-peak periods are so high that adverse market power effects should be
presumed.

The Merger Guidelinesindicate that mergers increasing the HHI by more than 100 pointsin
moderately concentrated markets potentialy raise significant competitive concerns.  Mergers
increasing the HHI by over 50 pointsin highly concentrated markets also potentially raise significant
concerns. Where the post-merger HHI exceeds 1800, “it will be presumed that mergers producing
an increase in the HHI or more than 100 points are likely to create or enhance market power or
facilitate its exercise.”® RPA-50, p. 20, |. 5-12.

Messrs. Biewald and Schlissel’ s analysis shows that the increasesin HHI from the proposed
merger are above 100 for dl time periods, and for some periods increase by 250 or more due to the
merger. RPA-50, p. 20, I. 3-5. Consequently, despite the Joint Petitioners arguments to the
contrary, the record in this case establishes that the proposed merger raises significant competitive
concerns inthe combined FirstEnergy/PIM market. Asoutlined above, the post-merger HHIsinthe
Winter and Spring off-peak periods are so high that adverse market power effects should be
presumed. These are facts that the Board should not ignore. The proposed merger should not be
approved until the Joint Petitioners can provide reliable evidence that the Merger Guidelines screen
violations found by the Ratepayer Advocate withesses do not raise actual market power problems.
To date the Joint Petitioners have failed to provide such evidence.

Another problem raised by Mr. Frame's own study resultsis that FirstEnergy dominatesits

1 April 2, 1992, U.S. Department of Justice and Federa Trade Commission Horizontal
Merger Guidelines, at pages 30 and 31.
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own market area with market shares exceeding 70% for some of the periods being modeled. This
significant control of its own market area gives FirstEnergy the potential power to greatly influence
the cost of energy exports to other markets including PIM. RPA-50, p. 20, |. 17-20.

Additionally, as Messrs. Biewald and Schlissel discovered, Mr. Frame's model produces a
number of anomalousresults. RPA-50, p. 20, |. 21 top. 21, 1. 6. For example, the HHI increasesfor
the FirstEnergy destination market are highest inthe off-peak periods when the most GPU capacity
is available to the FirstEnergy market. However, the opposite happens in his anayses of the PIM
market when the amount of available FirstEnergy capacity is the highest during peak load periods.
Thefact that Mr. Frame’ smodel appearsto behave oneway for one market and in the opposite way
for another market raises undeniable doubts about its worth.

Similarly, comparing Mr. Frame' s Sensitivity for an Off Peak 650 MW Saleto GPU scenario
(Exhibit APP-313) with his Base Case (Exhibit APP-306) shows the merged capacity in the PIM
market in the Spring/Fall off-peak time periods increases from 1979 MW to 2489 MW and the
merged market share increases from 11.8% to 14.3%. However, the post-merger HHI decr eases
from 1320to 1302. Mr. Frame smodel also shows apost-merger HHI decr easefor the FirstEnergy
destination market in the same time period.** RPA-50, p. 21, |. 7-13. One would expect that
increasesin merged capacity and merged market share would result in higher post-merger HHI s, not
lower. Thisindicates aflaw in the model that again casts doubt on its credibility.

For dl of these reasons, the Board should not rely on Mr. Frame's analyses or on his
conclusion that the proposed merger will not have an adverse impact on retail competition in New

Jersey. Instead the Board should require the Joint Petitionersto present a more detail ed assessment

14 P-6, Attachment 1, Exhibits APP-306 and APP-313.
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of market concentration and market power than Mr. Frame's testimony provides. This detailed
assessment should include the energy system simulation model Ratepayer Advocate witnesses
Biewald and Schlissel recommended. RPA-50, p. 22, 1. 3-7.

The Board should aso place no credencein Mr. Frame' s hasty conclusion that the proposed
merger presents no vertical market power concerns. P-6, Attachment 1, pp. 72-75. Mr. Frame
briefly summarizes the concerns and rejects them with very little anadlysis. He relies on the fact that
GPU and FirstEnergy have agreed to havetheir transmission assets operated by PIM and the Alliance
respectively. However, a vertically integrated electric utility with significant generation and
transmission assets does not need to rely on transmission availability alone to wield market power.
It may ssimply contract with its own generation affiliate in a preferential manner to the exclusion of
other suppliers and thereby inhibit generation competition and drive up prices to end users. Also,
code of conduct regulations do not provide afoolproof answer to this problem.

Mr. Frame dismisses the concerns about vertical market power by stating that GPU is
currently anet purchaser of energy and capacity, not asdller. 1d. He believesthat even if the post-
merger FirstEnergy could artificially raise energy prices, the negative effects of higher energy prices
on the post-merger effiliate GPU as a net purchaser would more than offset the higher revenues
received for the energy by FirstEnergy. However, this“analysis’ does not take into account the fact
that JCP&L now has the authority to defer any energy costs above its BGS rates in its Deferred
Balance and will ultimately pass through those artificially higher energy prices to its New Jersey
customersin full. RPA-51, p. 9, |. 3-14 and p. 11, |. 11-21. In this scenario, FirstEnergy could
exercise vertical market power to drive up energy prices and thereby increaseits profits and JCP& L

will pass through those higher energy prices to its customers through the Deferred Balance cost
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recovery and itself remain financialy whole and completely unharmed. Only the JCP& L customers
suffer from this result. Mr. Frame's glib dismissal of this problem is no solution for JCP&L
customers, and the Ratepayer Advocate urges the Board to reject Mr. Frame's unsupported
conclusion and not approve the merger as proposed unless the Board adopts the conditions
recommended by the Ratepayer Advocate set forth herein.

Moreover, because Mr. Frame's conclusions on vertical and horizontal market power rely so
heavily on his assumption that GPU's transmission assets will remain under PIM control after the
merger, the Board should condition any merger approval on arequirement that FirstEnergy actually
keep those assetsunder PIM control for ten yearsafter the merger and require FirstEnergy to petition
the Board for approval of any future attempt to remove the assets from PIM. Additional, related
requirements are detailed more fully in Section VII of this initial brief, addressing PIM and

transmission-rel ated issues.
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V. Impact on Customer Rates

POINT 111

THEPROPOSED MERGERISNOT INTHEPUBLICINTEREST BECAUSE

JCP&L'S CUSTOMERS WOULD NOT RECEIVE ANY MERGER-

RELATED COST SAVINGS UNDER THE JOINT PETITION.

THEREFORE, THE BOARD SHOULD NOT APPROVE THE MERGER

WITHOUT THE CONDITION THAT JCP&L ACCURATELY QUANTIFY

AND PASS ALL OF THE FORECAST NET MERGER SAVINGS TO ITS

CUSTOMERS VIA A DISTRIBUTION BASE RATE REDUCTION

EFFECTIVE ON THE DATE THE MERGER ISCONSUMMATED.

Asdiscussed in Point |, the Board must determine whether the proposed merger will result
in a positive benefit to the public interest. Even under the more lenient “no harm” standard, the
Board must determine that the merger would be “in the public interest” and would not adversely
affect JCP& L’ scustomers, ratesor employees. With respect to JCP& L’ sratesfollowing the merger,
the Board isrequired to “evaluate the impact of the acquisitionon. . . therates of ratepayers affected
by the acquisition of control . . . and on the provision of safe and adequate service at just and
reasonable rates.” N.J.SA. 48:2-51.1. Notably, the Joint Petitioners did not seek a review of
JCP&L’s current base rates in conjunction with the merger Petition. Likewise, the Board did not
determine that it would undertake such areview in conjunction with its consideration of the merger.

There is no dispute that under traditional rate base/rate of return regulation, JCP&L’s
customers are entitled to all cost reductions that result from the merger. In fact, Joint Petitioners
have conceded thispoint. P-13 at p. 9 (Alexander rebuttal); P-12 at pp. 7-8 (Marsh rebuttal). The

result should be no different merely because Joint Petitioners have chosen not to ask for a base rate

review inthismatter. Therefore, itisclear that the merger will not meet the applicable public interest
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standard (either the* positive benefits’ or “no adverseimpact” standard) unlessthe Board conditions
its approva upon JCP& L passing dl of the forecast net merger savingsto its customers via a base
distribution rate reduction effective on the date the merger is consummated.™

A. PURSUANT TO N.J.S.A. 48:2-51.1 AND ITSCOMPREHENSIVE REGULATORY AUTHORITY, THE

BOARD HASTHE JURISDICTION TO CONDITION ITS APPROVAL OF THE PROPOSED M ERGER

ON PETITIONERS' PASSING THROUGH AN APPROPRIATE MERGER-RELATED RATE REDUCTION

TO JCP&L’s CUSTOMERS.

Under the Board' s general jurisdictional powers as set forth in N.J.SA. 48:2-1 et seq., it is
the clear intent of the Legidature that the Board have regulatory power over New Jersey public
utilitiesto ensure that the public interest is protected and does not adversely affect the provision of
safe and adequate utility service at just and reasonable rates. New Jersey Resource Corp. v. NUI
Corp. 57 PUR 4th 709, 714 (January 31, 1984). Moreover, as the courts of this State have
consistently held, the Legidature has granted the Board the widest possible jurisdiction over public
utilities. Township of Deptford v. Woodbury Town Sewerage Cor poration, 54 N.J. 418 (1969). The
Board isfreeto useitsdiscretion and to call upon its expertise in an attempt to balance the needs of
ratepayers and shareholders. See In re Jersey Central Power and Light Co., 85 N.J. 520 (1981).
Based on thiswide-ranging jurisdiction and its more specific authority under N.J.SA. 48:2-51.1 and
48:3-10, it isclear that the Board is vested with the authority to make the approval of the merger of
any New Jersey utility contingent upon the pass through of the net merger savingsto the ratepayers.

Asdiscussed supra, Joint Petitioners have not asked the Board to review the reasonableness

> Of course, as discussed infra, Joint Petitioners have presented no meaningful or reliable
calculation of merger savings, nor have they proposed to share any of their “back of the envelope’
$150 million annual savings estimate with customers. P-5 (Alexander testimony), at 6.
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of JCP& L’ sratesinconjunction with the merger Petition; nor hasthe Board determined to undertake
such areview on its own accord. Therefore, in this case, the adequacy of JCP&L’s current rates,
including its appropriate capital structure, return on equity, and overall rate of return, has not been
examined as it would have been in a base rate case filing. Moreover, JCP&L’s rates are currently
subject to acap, lasting through July 31, 2003 under the Board’ srestructuring order.*® 1/M/O Jersey
Central Power and Light Co. d/b/a GPU Energy -- Rate Unbundling, Stranded Costs and
Restructuring Filings, BPU Docket Nos. EO97070458, EO07070459 and EO97070460, Order dated
March 7, 2001.

Similarly, Joint Petitioners have not proposed any performance-based rate plan, or other
merger savings tracking mechanism that would ensure that customers receive the benefit of merger-
related cost reductions. In other recent utility mergers, both the Board and the regulatory
commissions of other states have ordered such mechanisms as conditions of the merger approval,
so that ratepayers receive the benefits of the post-merger utility cost reductions. 1/M/O the Joint
Petition of Bell Atlantic Corporation and GTE Corporation for Approval and of Agreement and
Plan of Merger, BPU Docket No. TM98101125 (Order, March 15,1999), p. 13 ; I/M/O the
Board’s Review of the Amended and Restated Agreement and Plan of Merger Dated as of April 21,
1996 By and Between NYNEX Corporation and Bell Atlantic Corporation, BPU Docket No.
TM96070504 (Order, May 22, 1997), pp. 21-22; See Application of Public Service Co. of Colorado
for Commission Authorization to Merge with Southwestern Public Service Co., et al., Decision No.

C96-1235, Decision Approving Application in Docket No. 95I-464E, p. 78 (November 29, 1996).

16 As discussed infra, the rates established through July 2003 are capped, not frozen.
Therefore, a merger-related reduction to these rates, including the regulated distribution rate, is
completely permissible under both the EDECA and the Board' s restructuring order.
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TheBoard’ s established precedent inrecent el ectric merger casesisto requirethe New Jersey
utility to pass through merger savings via a rate reduction effective with the closing date of the
merger. 1/M/O Petition of Atlantic City Electric and Conectiv, Inc. for Approval of a Change in
Ownership and Control, (*Conectiv merger”), January 7, 1998, BPU Docket No. EM97020103,
OAL Dkt. No. PUC 4935-97, Order at 7-8; 1/M/O Consideration of the Joint Petition of Orange &
Rockland Utilities, Inc. For Approval of the Agreement and Plan of Merger and Transfer of Control,
(“Rockland merger”), April 1, 1999, Order at 15. Inthe Conectiv merger, the Board ordered Atlantic
Electric to reduce its rates by 75% of the estimated merger savings, effect with the date the merger
reached financial closing. Conectiv Merger Order at 7, 8, and 22. Similarly, in its Order in the
RECo/ConEd merger, the Board ordered RECo to reduceitsrates by 75% of the net merger savings
anticipated. Rockland merger Order at 15.

Thus, the Board’ s precedent and policy isclearly to requirethe New Jersey electric utility that
ismerging (or being acquired, as JCP& L isby FirstEnergy) to pass through a significant portion of
the calculated savings, in the form of an immediate rate reduction, commensurate with the date the
merger closes. The precedential value of the Board' s decisions in both the Conectiv and Rockland
merger cases iscompelling, because both were fully litigated cases, and not the result of settlements.

Many other state utility commissions have aso ordered rate reductions as conditions of
merger approval, in both settled and litigated cases. Whiletheregulatory and statutory requirements
inother jurisdictions do not necessarily equate with those in New Jersey, these cases areillustrative,
particularly because many state commissions have ordered that customers are entitled to a large
portion of the projected merger savings. For example, in the recent merger case reviewed by the

Oregon Public Utilities Commission involving Enron Corp. and Portland General Electric Company
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(“PGE”), the Oregon Commission decided that the stipulation signed by the parties agreeing to pass
through 100% or $141 million of the merger savingsto theratepayersisinthe publicinterest. 1/M/O
the Application of Enron Corp. for an Order Authorizing the Exercise of Influence Over Portland
General Electric Company, 177 PUR 4th 587, 595-596 (June 4, 1997). Similarly, in an order
approving themerger of Baltimore Gasand Electric Company (BG& E) with Potomac El ectric Power
Company (PEPCo), the Public Service Commission in Maryland deemed it appropriate to decrease
customer rates by 75% of the first year's net merger savings. Re: Baltimore Gas and Electric
Company, 176 PUR4th 316, 336 (April 16, 1997). In ordering the rate decrease, the Maryland
Commission specificaly stated that the customers should share in the net merger savings through
lower rates and such benefits should be shared with customers as soon as possible. 1d.* In
Cdlifornia, thereisa statutory mandate that a minimum of 50% of the net short and long-term net
economic benefits of autility merger must go to the merging utilities customers. See Cal. Pub. Util.
Code 8§ 854(b) (1996). Moreover, as discussed supra, the Board itself required both Atlantic and
Rockland to reduce their base rates as a condition of merger approval.

Under its statutory mandate, the Board isrequired to “evaluate the impact of the acquisition
on. .. therates of ratepayers affected by the acquisition of control . . . and on the provision of safe
and adequate service at just and reasonable rates.” N.J.SA. 48:2-51.1. Given this empowering
language, the Board' s broad regulatory jurisdiction over public utilities, the Board' s own precedent,
and recent, nationwide-precedent for passing merger savingsto customersthrough animmediatebase
rate decrease, the Board clearly hasjurisdiction to condition its approval of the merger on aspecific

percentage all ocation of the forecast merger savingsflowing to JCP& L’ scustomers. For thereasons

¥ The planned BGE/PEPCO merger never reached closure and was abandoned.
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discussed in Point I11. B. infra, JCP&L’s customers should receive all of the net merger savings.

B. JCP& L’'sCUSTOMERS,NOT FIRSTENERGY SHAREHOLDERS,ARE ENTITLEDTORECEIVEALL

OF THE NET MERGER SAVINGS.

There are several reasons why it isboth unreasonable and unlawful for JCP& L to retain any
of the net merger savingsfor the benefit of the Company’ sshareholders. Therefore, the Board should
only approve the merger upon the condition that JCP& L flowsthrough al of the net merger savings
toitsratepayers. In New Jersey, rates have historically been set equal to the costs of providing utility
services, plus an appropriate return on rate base. See N.J.SA. 48:2-21. If the utility’s costs of
providing service increase or decrease, changes in such costs are fully reflected in a base rate
proceeding. Therefore, whenthereisadecreasein costs, asislikely inthismerger, ratepayersreceive

the full benefit of utility cost reductions, just as cost increases arereflected in the rate setting process.

In this respect, Joint Petitioners have provided absolutely no lega or factual justification for
allowing FirstEnergy’ s shareholders to receive and retain all of the merger-related cost reductions
until thetime JCP& L filesitsnext baserate case. Thisisparticularly important inthe case of JCP&L,
whose rates are capped until August 1, 2003. Because Joint Petitioners have not proposed to share
any merger-related cost savings with customers, they would clearly retain all of the merger savings
for the foreseeable future. This result is untenable, particularly at atime when JCP&L is accruing
enormous deferred costs for future recovery from its customers. See Verified Joint Petition, at p.
9. Moreover, JCP&L’s earnings will not be adversely impacted by the Ratepayer Advocate's

proposal that all of the savings should go to reduce rates. JCP&L’s net earnings will not change if
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rates are reduced to the same extent that costs will be reduced as a result of the merger.

Joint Petitioners’ proposal that JCP& L's customers receive no portion of the merger-related
cost savings in this case stands in marked contrast to the 1996-1997 merger between Ohio Edison
and Centerior Energy that created FirstEnergy Corporation. There, FirstEnergy agreed toimplement
substantial rate reductions for its customers, particularly itsresidential customers, as a condition of
merger approval. The Public Utilities Commission of Ohio ("PUCQO") Order approving the merger
and the associated rate plan stated:

The transition rate credit program is designed to provide rate reief during the term
of the plan and to avoid the need to review rates during the plan period while the
companies make changesintheir operationsto achieveefficiencies. Thetransitionrate
credits are estimated to reduce residential and general service customers' charges by
approximately $400 million during the plan period (Application at 10). The specific
terms of the transition rate credit program are described below. [I/M/O the
Application of FirstEnergy Corp. on Behalf of Ohio Edison Company, the Cleveland
Electric Illuminating Company, and the Toledo Edison Company, et al. and I/M/O
the Commission's Review of the Merger of Ohio Edison Company and Centerior
Energy Corporation, Case Nos. 96-1211-EL -UNC and 96-1322-EL-MER, Order
dated January 30, 1997 at p. 14]."8

The PUCO then discussed the particulars of the rate reductions for residential customers:*®
The proposed rate plan provides that, on a billsrendered basis, residential customer
bills (not the residentia "customer charge™) would be reduced by: $3.00 per month
from the 210th day following the effective time of the merger through June 30, 2000;
$4.00 per month effective July 1, 2000 through June 30, 2001; and $5.00 per month
effective July 1, 2001 through December 31, 2005. [Id. at p. 15].
These guaranteed rate reductions are to last from mid-1997 through the end of 2005. The rate

reductions started at $36 per year and quickly increase to $60 per year, per residential customer. In

addition, the PUCO order also caled for the FirstEnergy Ohio utilities to file tariffs for rates to be

18 A copy of the PUCO's Order may be found on the PUCO's web site at:
www.puc.state.oh.us/docket/orders/document/97%5Fearlier/96-1211. pdf
¥ Commercial customers also received rate relief. 1d.
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effective January 1, 2006 that would reduce overall base rates by $310 million, "with areduction in
residential base rates of 20 percent." Id. at 16.

In contrast, FirstEnergy has offered JCP&L's New Jersey ratepayers absolutely no rate
reductions commensurate with merger approval. Joint Petitioners have introduced no record
evidence to explain why FirstEnergy's Ohio customers deserved substantial rate reductions
commensurate with the closure of the Ohio Edison/Centerior merger, but New Jersey customers
warrant rate benefits of zero. The Board should reject Joint Petitioners' blatant attempt to retain all
of the merger-related cost savings for the shareholders benefit, and instead adopt the Ratepayer

Advocate's recommendations with regard to merger savings.

C. JOINT PETITIONERSHAVE UTTERLY FAILED TO QUANTIFY THE NET MERGER
SAVINGS ASSOCIATED WITH THE PROPOSED M ERGER.

Unlike the Conectiv and Rockland mergers, Joint Petitioners in this case have completely
falled to provide evidentiary support for costs to achieve the merger or the expected level of merger
savings. Joint Petitioners filed no synergy study of merger savings, or any detailed estimates of
transaction or transition costs. In short, Joint Petitioners utterly failed to sustain their burden of
proving that the merger will either result in a positive impact on rates, or that it will not have an
adverse effect on customers' rates.

Joint Petitioners claimed rationale for failing to document expected merger savings or
expected merger-related costs is that they will purportedly will not seek to recovery merger related
coststhat exceed merger-related savings. Verified Joint Petition, Y17. However, this“promise” also

virtually guarantees that JCP& L’ s customers will see absolutely no benefits from the merger. Of
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course, it is also an empty promise, because Joint Petitioners have quantified neither side of the
eguation (costs to achieve or savings), nor have they provided even narrative descriptions of the
merger-rel ated restructuring that will beginimmediately upon financial closing. AsFirstEnergy Chief
Financia Officer Richard Marsh admitted during cross-examination, it ispossiblethat merger-related
costs could subsume dl merger-related savingsfor JCP& L. Tr.973:6-18. Thus, because the record
is utterly silent on merger savings, costs to achieve savings, or transition plans, the Board isin the
untenable position of having to decide whether the merger isin the publicinterest based upon ablank
sheet of paper. The Board must give short shrift to Joint Petitioners’ flagrant attempt to circumvent
sharing any portion of the merger-related cost savings with JCP& L’ s customers, by smply faling to
quantify anticipated savings.

Joint Petitioners’ soleattempt at quantifying merger-rel ated savingsisthe $150 million annua
savings “figure’ that appears in Mr. Alexander’s direct testimony. P-5, at 6. However, it is
immediately apparent that the $150 million “guesstimate” is nothing more than a “back of the
envelope” number that bears no factual relationship to the proposed FirstEnergy/GPU merger.
Rather, the $150 million number wasarrived at by multiplying the combined FE/GPU companies' pre-
merger operation and maintenance (“O&M”) costsby 5%. RPA-23, Appendix (Responseto S-OCE-
14).2* Joint Petitioners apparently decided to use a 5% multiplier by examining the projected cost
savings from severa other utility-industry mergers. RPA-23, Appendix (Response to S-OCE-8);

Tr.967:17 to 968:12; RPA-57. However, as Ratepayer Advocate witness David Peterson testified,

2 |n fact, during cross-examination, Mr. Alexander was unable to definitively state
whether the $150 million estimate was a net savings number (i.e., net of costs to achieve) or a
gross number. Tr. 202:13 to 206:9.

2 During the evidentiary hearing, Joint Petitioners testified that JCP& L’ s “share” of the
$150 million estimate would be about $15 million annually. Tr.997:6 - 998:7
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many of these mergers never even were consummated, and the average calculated cost savings was
8.1% of O& M, rather than the 5% Joint Petitioners used. As Mr. Peterson testified:

When requested to provide the basisfor the five percent of O&M estimate, the Joint

Petitionersprovided achart of published merger savingsestimatesfrom 32 announced

utility mergers.?? The savings estimates for the group, expressed as a percentage of

non-fuel O&M expenses, ranged from just 2 percent to 16 percent. If centra

tendency can be considered “typica”, the average announced savings of this 32

merging company sample was 8.1 percent, rather than Mr. Alexander’s claim of 5

percent. [Exh. RPA-23, at 27].

Moreover, many of the mergersin Petitioners “sample’ group were not even consummeated,
and Joint Petitioners’ witness Marsh admitted he did not know if the estimated savings for most of
the mergers was ever tracked or achieved. Tr. 970:17-24; see also RPA-23, at 27-28. Notably, for
the 1997 merger of Ohio Edison/Centerior (to form FirstEnergy), Mr. Marsh acknowledged that the
9.1% merger savings estimate, a sgnificantly higher figure than the 5% Joint Petitioners assumed in
their "calculation” here, wasindeed achieved. Tr.970:25 to 971:8.

Compounding the absolute lack of substance behind Joint Petitioners’ $150 million estimate
(based on other mergers) istheir faillure to produce any evidence concerning projected savingsform
the merger under consideration. Mr. Peterson explained, in uncontroverted testimony, why
Petitioners' $150 million estimate was completely unsubstantiated:

Mr. Alexander’ s estimate is not based on an examination of savings opportunitiesfor

the merging companies [i.e., FirstEnergy and GPU]. Therefore, it is devoid of

support and credibility. In response to severa discovery requests attempting to

determine the reliability of Mr. Alexander’s savings estimate, the Joint Petitioners
repeatedly responded that specific savings opportunities have not yet been identified.

For example, no specific cal culations have been done regarding the overall reduction
in capital costs following the merger.® No specific calculations of the deferred

%2 RPA-23, Appendix (Joint Petitioners response to S-OCE-8).
% RPA-23, Appendix (Joint Petitioners response to NJB-9).
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bal ance reductions have been performed.* Themerger savingsthat may beapplicable

to JCP&L has not been determined.” Specific impact of the merger on investment

in distribution plant has not been quantified.?® Data on payroll reductions at JCP& L

have not been prepared.?” The identity of specific cost reductions has not been

developed® and no detailed studies of merger savings has been performed.®

Accordingly, Mr. Alexander’ s savings estimate is not reliable. [RPA-23 at 26-27].

In sum, Joint Petitioners havefailed to provide any record evidence asto whether there will
be any merger-related savings. They have smilarly failed to provide any evidence on what the
merger-related costswill be-- either transaction costsor transition costs. Faced with thisrecord, the
Board cannot determine whether FirstEnergy’ s proposed acquisition of GPU will result in benefits
to customers or harm to customers. Accordingly, the Board should not approve the merger unless
and until Joint Petitionersfile adetailed analysis of merger-related savings and costs, and the Board

and partiesto this case have the opportunity to review and respond thereto in an evidentiary hearing

process.

2 RPA-23, Appendix (Joint Petitioners response to NJB-12).

% RPA-23, Appendix (Joint Petitioners response to NJB-13 and NJB-15).

% RPA-23, Appendix (Joint Petitioners response to NJB-15).

2 RPA-23, Appendix (Joint Petitioners response to S-ENE-5 and RAR-68).
% RPA-23, Appendix (Joint Petitioners response to S-OCE-3).

% RPA-23, Appendix (Joint Petitioners responses to S-OCE-14 and RAR-60).
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D. THE BOARD MUST DIRECT JOINT PETITIONERS TO FULLY QUANTIFY NET
MERGER SAVINGS AND THEREAFTER REQUIRE JCP&L TO REDUCE ITS
DISTRIBUTION RATES TO THE LEVEL NECESSARY TO PASS ALL OF THE NET
MERGER SAVINGSTO ITS CUSTOMERS.

It has become nearly routine practice in the utility industry for the merging utility to file a
detailed study of expected merger savings with the regulatory commission as part of its petition for
merger approval. In New Jersey, both Atlantic Electric and Rockland Electric filed such merger
savings estimates as part of their petitions. Asthe Board acknowledged in its Order in the Conectiv
merger, the standard industry practice is to examine expected synergy savings over the ten-year
period following the merger. Such adetailed synergy study providesan anaysisof both the expected
costs to achieve the merger® and the expected cost savings. The expected ten-year savings™ isthen
annualized, and converted into a “revenue requirement” basis for ratemaking purposes. Thistype
of ten-year synergy study was used in both the Conectiv and Rockland mergers. Conectiv merger
Order at 6-7; Rockland merger Order at 7.

Asdiscussed in detail inthe direct and surrebuttal testimony of Ratepayer Advocate witness
David Peterson (RPA-23 and RPA-24), as well as in the preceding section of this brief, Joint

Petitioners have completely failed to provide any meaningful or reliable calculation of estimated

merger-related costs or savings.** Similarly, they have not proposed to share any portion of any

% Merger costs include both transaction costs (e.g., legal and consulting fees) and
transition costs (e.g., costs to integrate the two merging companies).

3 |n the Conectiv merger case, Board Staff recommended that the Board use a fifteen-
year forecasting period for cost savings, rather than the ten-year period petitioners used. See
Conectiv merger Order at 7.

¥ However, Joint Petitioners have not ruled out seeking recovery of merger-related costs
at some future time. See RPA-24 (Peterson surrebuttal) at 6, citing Alexander rebuttal (P-13) at
14. While Mr. Alexander testified on cross-examination that he believed FirstEnergy would
expense most merger-related costs in the year they were incurred (Tr. 206:10 to 207:6), this alone
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realized savingswith customers. Nor have they proposed any Board-authorized mechanism to track
merger savings for the future benefit of customers, although FirstEnergy is developing a merger-
savings tracking mechanism that will be ready in early summer of 2001. Tr. 964:22 to 967:14.

Notably, during cross-examination at the evidentiary hearings, it became evident that Joint
Petitioners are currently engaged in more detailed studies of merger-related savings. Witnesses
Alexander and Michagl Chesser both discussed the “as-is’” and “to-be” merger study teams that are
identifying “ best practices” and levelsof achievable cost savingsfromthe merger. See, e.g., Tr. 219-
221. Mr. Alexander aso admitted that FirstEnergy has retained two different consulting firms,
including Deloitte Touche, to assist in this ongoing study of merger-related savings opportunities.
Tr.219:16 to 221:17. Mr. Alexander specifically acknowledged that these consultants’ work was,
in part, to identify and quantify merger-related cost savings:

Q. [Mr. Eisenstark] Is part of that project that they are working on an effort to

identify some specificlevelsof cost savingsthat will be achieved whether it'sthisyear

or next year or whether it's five years from now as aresult of the merger?

A. [Mr. Alexander] Cost savings will be an outcome of the To Be analysis that's
being undertaken. [Tr.220:13-20].

In addition, witness Marsh acknowledged that Joint Petitioners are developing an
“automated” system to track merger savings for severa years into the future. Tr. 964:19-967:15;
RPA-56. Despite these ongoing activities to measure and track merger-related cost savings, Joint
Petitioners have chosen to not share the results of these studies with the Board or the partiesto this
case. Indeed, Mr. Alexander testified that FirstEnergy had no plansto sharetheresults of the merger

integration studies with the Board:

would not prevent Joint Petitioners from seeking to recover some level of merger-related costsin
afuture base rate case filing.
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Q. [Mr. Eisenstark] Going back to amerger integration team and the work that
they are doing, | guess the To Be phase and McKenzie and Deloitte Touche are
assisting in that project, and it's your position, | believe, that the Board should
approve this merger petition prior to those studies being completed?

A. [Mr. Alexander] Yes.

Q. Do you have any plans, FirstEnergy, on filing those sort of studies with the
Board, if the Board should approve the merger after the fact or not?

A. | wouldn't plan on it, no. [Tr. 227:6-18].
Instead, Joint Petitioners are asking the Board to buy the proverbia “piginapoke”, and approve the
merger based on a paucity of record evidence.

Ratepayer Advocate witness Peterson explained why it is critical that the Board have the
detailed merger savings and integration team analyses prior to reaching its decision here:

[T]he Board needs this information now to determine if the merger isin the public
interest. No one can say for sure that there will be net savings, or that there will be
no harm, until after cost-effective merger savings have beenidentified. Nevertheless,
the Joint Petitioners are asking the Board to approve the merger without the benefit
of these fundamental analyses. Ultimately, the success or failure of the merger, in no
smal measure, depends on the results of the transition team studies and on
FirstEnergy’ scommitmentsto implement therecommendationsmadeby thetransition
team. Thisisthe minimum information that is necessary to determineif the merger
isinthe publicinterest. The Board should not be asked to approve this merger when
it hasbeen denied basicinformation providing adetail ed road map showing how cost-
effective savingscan beachieved. Without carefully examining themerger integration
team’ s analysesidentifying potential merger savings and costs to achieve, the Board
cannot reasonably conclude the merger isin the public interest and that no harm will
come to JCP&L’s ratepayers and employees. [RPA-24 (Peterson surrebuttal
testimony) at 5-6].

The Board should swiftly and soundly reject the Joint Petitioners' “approveit now, and we' ll
fill in the details later” approach, and instead require Joint Petitioners to fully quantify all merger-
related savings, via a detailed synergy study of merger-related costs and savings over a ten-year

period following financial closing. Thereafter, if based on this review (and its review of the rest of
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the record), the Board determines that the merger meets the public interest standard under N.J.SA.
48:2-51.1, it could then grant approval. However, any grant of merger approval should be
conditioned on JCP&L passing dl (100%) of the net merger-related cost savings through to its
customers as an immediate reduction to its regulated distribution rate. The fact that JCP& L’ srates
are capped under the Board’ s restructuring order isirrelevant for severa reasons, most notably that
the rates are capped -- not frozen. As Ratepayer Advocate withess Peterson testified:

By pointing to JCP& L’ srate cap, the Joint Petitioners would have the Board believe

that because rates cannot be increased as aresult of the merger, no harm can result.

This clearly is backwards logic. The underlying strategy of this merger isto enable

the combined company to better meet competition for retail load by increasing

efficiencies and lowering costs. Because JCP&L’s cost of service following the

merger should fal, rather than increase, the fact that there is arate cap isirrelevant.

JCP& L’ s energy delivery servicesin New Jersey will remain subject to the Board's

regulatory powers in the restructured industry environment. Distribution rates will

continueto be set by the Board based on JCP& L’ scost of service. To the extent that

JCP& L’ s rates deviate unreasonably from its underlying cost of service, those rates

arenot just and reasonable. Therefore, if the merger produces substantial savingsto

JCP& L, and if those savings are not correspondingly reflected in JCP& L’ s rates, an

adverserateimpact will result. JCP& L’ srates, under those circumstances, would not

reflect its underlying cost of service. Such rates cannot be considered just and

reasonable. [RPA-23, at 29-30].

Under Joint Petitioners proposal, the utility would retain dl cost savingsuntil JCP& L’ sbase
ratesare next reset. Thisissmply unjust -- particularly when GPU’ s shareholders will have already
received an aggregate “bonus’ of $1 billion in the purchase premium paid by FirstEnergy. To avoid
this unjust and unreasonable result, the Board should:

1. Direct the Joint Petitioners to submit a comprehensive study of anticipated merger-

related costs and savings; and

2. If, after the Board and dl parties to this case have the opportunity to review (and
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respond to) this additional analysis (including evidentiary hearings), the Board
determines that Joint Petitioners have demonstrated that the merger would result in
a net positive benefit to New Jersey ratepayers (and if it meets all other statutory
criteriafor approval), the Board should then condition merger approval on the pass
through of 100% of the annualized savings as a reduction to JCP& L’ s distribution
rates contemporaneously with the closing of the merger transaction. [ See RPA-23, at

31].
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POINT |

UNDER NO CIRCUMSTANCES SHOULD JOINT PETITIONERS BE

ALLOWED TO CHARGE JCP&L’'S CUSTOMERS FOR, OR OFFSET

MERGER SAVINGS BY, THE MERGER ACQUISITION PREMIUM OR

EXECUTIVE SEPARATION PAYMENTS.

A. ACQUISITION OR “GOODWILL"” PREMIUM

An acquisition premium arises in this proposed merger because the price FirstEnergy has
offered to pay for GPU’s stock, plus estimated transaction costs, far exceeds GPU'’s current fair
market value. The Joint Petitioners estimate a $1.034 billion goodwill premium will be recorded on
FirstEnergy’ s books as aresult of this transaction.*® RPA-23 (Peterson Testimony), p. 23.

Although Joint Petitioners clam that “[n]o rate recovery of [the goodwill premium] is
contemplated by FirstEnergy”*, theBoard shoul d firmly rulethat under no circumstanceswill JCP& L
be allowed to recover any portion of the goodwill premium from customers, either in rates or as an
offset to merger savings. As Ratepayer Advocate witness Peterson testified at length, there is no
justification from a policy or ratemaking viewpoint for allowing a utility to recover an acquisition
premium fromitscustomers. See RPA-23, at 23-25. Moreover, in the Conectiv merger decision, the
Board ruled that the acquisition premium could not be passed through to ratepayers in any form.
I/M/QO Petition of Atlantic City Electric and Conectiv, Inc. for Approval of a Change in Ownership

and Control, (“Conectiv”), January 7, 1998, BPU Docket No. EM 97020103, OAL Dkt. No. PUC

4935-97, Initid Decision, p. 9.* Other commissions have also denied recovery of acquisition

¥ Response to RAR-53, in RPA-23, Appendix.

% Verified Joint Petition, paragraph 21, page 13.

% |n the Rockland/ConEd merger, petitioners did not seek recovery of the acquisition
premium.
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premiums in merger cases. See, e.g., I/M/O The Application of Enron Corp. for an Order
Authorizing the Exercise of Influence Over Portland General Electric Company, 177 PUR 4th 587,
595-596 (June 4, 1997); Re: Maui Elec. Co., Ltd., 99 PUR 4th 280, 286 (1988); Re: Entergy

Corporation, 146 PUR 4th 292, 333-334 (1993).

B. EXECUTIVE SEPARATION PAYMENTS

It isoften common in mergersthat senior executives of the merging companiesagreeto retire
either immediately or soon after the merger isconsummated. 1t isaso common that such executives
receive “separation payments’, usualy referred to as “golden parachutes’, in conjunction with the
merger agreement. In thismatter, Joint Petitioners have not quantified the magnitude of any golden
parachute payments or other special executive compensation costs. Nor have Joint Petitions
definitively stated whether they will seek to recover the costs of such payments from ratepayers.®
As Ratepayer Advocate witness David E. Peterson testified:

Golden parachutesrefer to severance paymentsmadeto executiveswhowill losetheir

current positionsasaresult of themerger. Severance compensation packagesoffered

to key officers generaly exceed the level of compensation that is offered to the rank

and file employees that a'so may be displaced because of the merger. Sinceitisthe

executives who are largely the driving force in this merger and who will define post-

merger resource regquirements, those executives should not be allowed to promote

their sdf interests at the expense of ratepayers. Golden parachute costs should not be

deemed arecoverable merger expense. Thisisconsistent with the Board' streatment
of golden parachute costs in the Conectiv merger.®’ [RPA-23 (Peterson testimony),

% Joint Petitioners Witness Hafer, arecipient of certain “golden parachute” executive
bonuses (including a three-year “consulting” contract, at full salary after retirement), did state that
he was under the impression that Joint Petitioners were not seeking recovery of these types of
costs from customers. Tr. 67:13-19.

37 |/M/O Petition of Atlantic City Electric and Conectiv, Inc. for Approval of a Changein
Ownership and Control, Order dated January 7, 1998, Docket No. EM 97020103, Initial Decision,
p. 10 [fn. in testimony].
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ap. 22.

The Board denied recovery of "golden parachute” type expenses in its decision in both the
Conectiv merger and the Rockland merger. Conectiv merger Order , Initial Dec. at p. 10; Rockland
merger Order at p. 13. Moreover, the Board's policy has long-disfavored alowing utilities to
recover executive bonus packagesthrough rates. See, e.g., I/M/O Petition of Jersey Central Power
& Light Co. for an Increase in Base Rates, BPU Docket No. ER91121820J, Orders dated February
26 and June 15, 1993. Thus, the Board should definitively rule that any such “golden parachute”
payments will never be recoverable in rates, or as an offset to any merger savings. Any special
executive separation payments, including bonuses, enhanced retirement or severance costs for
executives, or post-employment “consulting” arrangements should be included in this category of

non-recoverable costs.
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POINT V

JOINT PETITIONERS HAVE NOT DEMONSTRATED THAT THE
PROPOSED MERGER WILL IMPROVE JCP&L’'S ENERGY SUPPLY
OPTIONS, OR REDUCE EITHER ITSBGS COSTSOR ITS DEFERRED
BALANCE.

The Joint Petitioners attempt to support their request for merger approval by claiming that
the merger could provide GPU with greater flexibility and more supply options (for meeting itsBGS
requirements) than it has now. Verified Joint Petition, para. 17, p. 9. However, as discussed by
Messrs. Biewald and Schlissel, the Joint Petitioners again have not presented a detailed plan of the
specific resources that would be dedicated by the merged company to provide capacity and energy
to serve JCP& L’ s native loads in New Jersey or GPU'’ s native load elsewhere in PIM. RPA-50, pp.
7-8. The Joint Petitioners have al so not committed to the promise that the merged company actually
would provide energy to JCP& L’ s customers at more favorable prices than JCP& L could otherwise
obtain on a stand-a one basisthrough the open market. Thus, Petitioners' claim that the merger will
reduce JCP& L’ s BGS costs and its deferred balance is completely unsubstantiated.

Infact, when directly asked in discovery whether it would make such acommitment to assist
JCP&L meet its load obligations with favorably priced energy, FirstEnergy specificaly refused to
make such a commitment based on what it called “a hypothetical set of post-merger facts.” P-11,
Attachment RAK-2 (Response to RAR-158). If FirstEnergy considers this type of assistance as “a
hypothetical set of post-merger facts,” then what is the Board supposed to make of its claim in the
Verified Joint Petition that it would indeed provide such assistance? Asthe Joint Petitioners stated:

Joint Petitioners are aware of the Board's concerns associated with the potential

magnitude of JCP&L’s deferred balance . . . . As ageneration owner, FirstEnergy
could provide greater flexibility and additional supply options and therefore
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potentially reduce JCP&L’s cost of purchased power, which could help reduce

JCP& L’ s deferred balance from what it would have been otherwise. [Verified Joint

Petition, 17, p. 9].

FirstEnergy obvioudy does not consider itself bound to provide this aleged merger benefit,
but expects the Board to rely on this promise to approve the merger. As seen in the response to
RAR-158 cited above, instead of affirming the requested commitment, FirstEnergy merely repeated
its halfhearted claim that “FirstEnergy Servicesisexpected to be ableto supply at least a portion of
GPU Energy’s power supply requirements during times when prices would be less than those that
would be paid by JCP& L in the open market on astand-alone basis.” (Emphasisadded.) Thus, the
Board clearly does not have a sufficient factual basisto rely on thisalleged merger benefit for energy
supply when it decides whether to approve the merger.

FirstEnergy has been extremely unclear throughout these proceedings about how or even
whether it will beableto provide energy to help JCP& L serveitsBGS obligation. Itswitness Robert
A. Kaiser gave seemingly contradictory responses to questions about how FirstEnergy plansto help
JCP& L using FirstEnergy’s supply portfolio.® He confirmed that FirstEnergy would have about
13,000 MW of generation installed at year end 2002, and that FirstEnergy’ s own peak load is about
the same 13,000 MW, so that at best only a small portion of JCP&L’s load might be served from

FirstEnergy’ sgeneration. Tr. 872:20t0 873:3. Hisprefiled rebuttal testimony also confirmsthat the

ability of FirstEnergy’s generation to serve JCP&L is “uncertain, and dependent upon plant

% FHrstEnergy also has not even decided which personnel or management structure it will
use for its energy supply planning and procurement post-merger. Mr. Kaiser, an employee of

FirstEnergy Services, is currently responsible for the energy supply planning for al of

FirstEnergy’ s regulated utility load and its unregulated load. Tr. 865:22 to 866:7. However, he
did not know who would be responsible for this function post-merger or whether the management
structure would be the same astoday. Tr. 866:12 to 867:7.
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performance, fuel costsand PIM LMP.” P-11, p. 5, |. 2-3.

The only figure actually cited for how much energy FirstEnergy could supply to GPU is
4,000,000 MWH annually and that thiswould be only off-peak. P-11, p. 5, |. 3-5. Mr. Kaiser also
testified that this off-peak power to GPU includes not only JCP& L, but the two Pennsylvania utility
affiliates, M etropolitan Edison and PennsylvaniaEl ectric Company, and that heassumed that “ roughly
half” of the 4,000,000 MWH would serve JCP& L because JCP&L has “roughly haf” of the GPU
customers. Tr. 924:5-22. However, FirstEnergy’s President, Mr. Alexander, equivocated when
testifying to how certain this off-peak energy supply to JCP&L might be.

Q Isthat afirm commitment by FirstEnergy to make off-peak power available
to, for example, JCP& L for use in meeting it's [Sic] basic generation service load?

A What we're trying to identify is whether or not we will have any excess
power during off-peak periods. We have some at this point and it would be our
intentions as part of the overall procurement strategy to use that power to reduce
GPU Energy's costs. [Tr. 194:7 to 195:7, emphasis added].

Q Andwhy isit potentially available and not certainly available, if you know, or
| could pursue it with Mr. Kaiser, if he's the better witness.

A Weéll, thefirst reasonisthat the customer sin Ohio and Pennsylvania of the
utilities that own the generation have first call on all of that power. So until
those types of requirements are satisfied, the amount of that capacity is not

necessarily, you know, will, may or may not be availableat thispoint intime. [Tr.
195:22 to 196:8, Emphasis added].

Mr. Alexander dso testified that, under restructuring case stipulations of settlement,
FirstEnergy’ sgeneration resources are committed through 2005 to serve existing Ohio customersas
provider of last resort, and are committed through approximately 2007 as provider of last resort for
its Pennsylvania Power Company customers. Tr: 196:9 to 197:5. Combining these facts with Mr.

Kaiser's statement that FirstEnergy’ s generation resources of 13,000 MW amost exactly match its
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peak load obligation, it is evident that FirstEnergy has little additional capacity or energy it could
provide to JCP&L for BGS from now through the August 1, 2003 end of the transition period.
Not only isthe amount of energy supply for JCP& L from FirstEnergy resources unclear, but
the methods FirstEnergy would use to serve JCP&L's load are also unclear. When asked how
FirstEnergy plansto serve JCP& L, Mr. Kaiser first stated that it would be by bilateral contract with
JCP&L. Tr.876:4-12. Mr. Kaiser also said the contract would be at afirm price.
Q So would you envision having a -- would you envision having a firm price
contract with JCP& L and then where that actual supply came from whether it’sfrom
existing FirstEnergy plant or haveto go out inthe wholesale market, that risk and that
decision would be up to FirstEnergy’s [sic] Services.

Is that what you’ re saying?

A Yes, that'swhat we envision. [Tr. 877:22 to 878:6].

Nevertheless, the witness then immediately contradicted this testimony when asked how the
firm price would be determined.

A The contract would be a contract subject to FERC approval and FERC

requires sales between affiliates be priced on a cost basis. So we would negotiate

with Jersey Central a contract that would provide energy, and to the extent that we

can, capacity fromour plants at acost base and then we would flow through to Jersey

Central the market based cost of energy that we would procurefor them. [Tr: 879:8-

16].

Needless to say, a contract whose price floats based on market prices is not a firm price contract.

Mr. Kaiser also agreed that FirstEnergy’ s plans, such asthey are, are to expose JCP& L’ sratepayers
to the risk associated with a pass-through of market-priced energy.

Q The price under that contract, would it be, and sorry for trying to ask this
again, but would it be asingle set fixed price?

Let’stry to use hypothetical numbers.
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Let’ s say you could provide a certain amount of energy to GPU, to use numbers|’m

familiar with, in kilowatt hours, three cents a kilowatt hour was FirstEnergy’ s cost,

would you providethat at three centsakilowatt hour under afirm fixed pricecontract

and then that would be dl essentially GPU Energy’ s customers would be exposed to

or would GPU Energy’ scustomersal so beexposed to some market based component

of that pricing that could potentially be above the hypothetical three cents?

A The latter case. [Tr. 880:15 to 881:7].

Exposure to market-priced energy is precisely the risk that JCP&L’s BGS customers face

today, given JCP& L’ s ahility to recover its Deferred Balance from ratepayers after August 1, 2003.
Because JCP& L’ s customers would apparently still be subject to market risk for BGS costs under
FirstEnergy’ sproposal, itisclear that there will belittleif any benefit from FirstEnergy’ scontrol over
GPU’ s energy supply options.

There is further evidence that FirstEnergy has greater concerns over profitability and
maximized revenuesthan providing JCP& L withthe alleged greater flexibility inBGS energy supply
options. When asked by Wall Street analysts whether FirstEnergy will sell power to GPU if there
are opportunities for higher prices elsewhere, FirstEnergy Chairman Burg admitted the company
will look at the economic trade-offs and consider what is best for its bottom line going forward.
RPA-50, p. 8, |. 16-23. The goal of maximizing the prices at which FirstEnergy can sdl its
electricity is clearly inconsistent with its claim that the merger will provide JCP&L with energy at
prices more favorable than it would be able to obtain on a stand-alone basis. Without a firm
commitment to provide actual energy savings to JCP& L ratepayers, this aleged merger benefit is
non-existent.

TheJoint Petitioners have acknowl edged that there could be circumstanceswhen FirstEnergy

will not sell power to JCP&L if it can find another buyer willing to pay higher prices. In Exhibit
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RPA-55 (response to RAR-64), FirstEnergy stated that “if [FirstEnergy] can sell elsewhere at a
higher price, it should do s0.” While FirstEnergy claims that the increased margins from the sale
at ahigher price would cover GPU’ sreplacement power costs, it has not provided any accounting
detail as to how this could be accomplished. If FirstEnergy’s unregulated marketing subsidiary,
FirstEnergy Services, makesthat sale at ahigher price and obtains the higher margins, then how are
the higher margins passed through to JCP& L to reduceitsenergy costs (or Deferred Balance)? The
Ratepayer Advocateisnot aware of any evidencefrom FirstEnergy that outlineshow thiscould take
place. The Board should not be willing to rely on this phantom merger benefit when deciding
whether to approve the merger.

The Ratepayer Advocate recommends that the Board adopt the recommendations made by
its witnesses Biewald and Schlissal, to help assure that these energy supply benefits actualy take
place. The witnesses recommended that the following conditions be attached to any merger
approval:

FirstEnergy should berequired to dedicateits existing and new capacity, to the extent
possible, to serving JCP& L’ s native load during both peak and off-peak hours.

No preference should be given to FirstEnergy Services customers in PIM over
JCP& L’ s native load.

FirstEnergy should provide energy to JCP& L’ s nativeload at cost with the prices not
to exceed the established shopping credit. The prices at which FirstEnergy provides
energy to JCP&L’s native load also should be no higher than the prices at which
FirstEnergy Services provides energy to its customersin PIM.

Consequently, there should be no merger-related increasesinthe M TC/BGS deferred
balance. At the sametime, dl merger-related energy supply savings should be flowed
through to reduce the MTC/BGS deferred balance. [RPA-50, p. 9].

These conditions will help make the tenuous promise of merger benefits aredlity.
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TheJoint Petitionersal sorai se concernsthat the purported energy supply merger benefitsmay
not occur by citing to the transmission constraints between ECAR and PIM. See RPA-50, p. 10, I.
1-11. FirstEnergy iscurrently trying through a PIM working group to generally increase Available
Transfer Capability on the PIM system. It is aso negotiating with PIM to allow its assets |ocated
within or near PIM West to be designated as PIM capacity resources pursuant to PIM West rules.
If successful, these two efforts should increase FirstEnergy’ s ability to deliver capacity and possibly
also on-peak energy to serve GPU load. 1d., p.10, |. 13-18. FirstEnergy also hasthe option to pursue
membership in PIM West. As a member of PIM West, FirstEnergy’s generation assets could be
designated as PIM capacity resources and would no longer be subject to the transfer limitations
imposed on external resources, although FirstEnergy would still be subject to any congestion charges
associated with bilateral deliveries of power from its generation in PIM West to GPU’ s load over
congested interfaces. Id., p. 11, . 1-12.

However, the Ratepayer Advocate urges the Board to adopt additional conditions on any
merger approval to protect JCP&L’s ratepayers should FirstEnergy’s current efforts to increase
deliverability of its energy fail. AsMessrs. Biewald and Schlissel testified:

If FirstEnergy is unable to resolve problems related to its ability to serve JCP&L’s

BGS load with its generation assets by December 31, 2001, it should immediately

initiate an analysis of the deliverability improvements and power-supply benefits of

joining PIM West. FirstEnergy should be required to file the completed analysiswith

tlhle Fl;ulg]nd the [Ratepayer Advocate] by no later than June 30, 2002. [RPA-50, p.

This study would allow the Board to evaluate the PIM West option, to help assure the delivery of

promised energy supply benefits to JCP& L and its customers.
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POINT VI

THE BOARD SHOULD DEFINITIVELY RULE THAT JCP&L’S
CUSTOMERS WILL HAVE NO FINANCIAL RISKS OR EXPOSURE
RELATING TO FIRSTENERGY’'S NUCLEAR OR FOSSIL-FUEL
GENERATION ASSETS, AS A CONDITION OF ANY MERGER
APPROVAL.

TheRatepayer Advocatewitnesses, Biewald and Schlissdl, haveidentified two merger-related
risksthat could bevisited upon JCP& L’ sratepayers unlessthe Board conditionsany merger approval
on FirstEnergy insulating the JCP& L ratepayers from theserisks. These post-merger risks relate to
FirstEnergy’ sownership of nuclear generating plants and environmental liabilitiesrelated to itsfossl
fuel generating plants.

Asoutlined in its Joint Proxy Statement/Prospectus at page 18:

GPU shareholdersreceiving FirstEnergy common stock inthe merger will be exposed
to risks relating to the ownership of electric generation assets, including nuclear
plants.

Asaresult of recent sales by the GPU Energy companiesof Three Mileldand Unit-1,
the Oyster Creek Station and substantially al of their fossil fuel and hydroelectric
generating plants, GPU hasbecome primarily atransmission and distribution business.
FirstEnergy, on the other hand, continues to own and operate numerous electric
generating facilities, including fossil and nuclear-fueled plants. Some of the risks
associated with the operation and cost of operation of electric generating
facilities differ from those relating to GPU’ s utility and non-utility businesses
ascurrently constituted, including risksrelating to unscheduled plant outages,
changing environmental requirements, nuclear plant decommissioning, and
disposal of spent nuclear fuel. GPU shareholders who after the merger hold
FirstEnergy common stock will be exposed to risks associated with the
generation portion of the éectric utility industry that are not currently
applicable to GPU. [Emphasis added].

FirstEnergy owns four nuclear power plants comprising about 30 percent of its total

generating capacity. RPA-50, p. 12, |. 13-14. Asreveded in FirstEnergy’s 1999 Form 10K filing
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withtheU.S. Securitiesand Exchange Commission (* SEC”), the ownership of these nuclear facilities
exposes FirstEnergy to certain regulatory, technical and financial uncertainties:

The NRC has promulgated and continues to promulgate regul ations related to the

safe operation of nuclear power plants. The Companies cannot predict what

additional regulations will be promulgated or design changes required or the effect

that any such regulations or design changes, or the consideration thereof, may have

upon their nuclear plants. Although the Companies have no reason to anticipate an

accident at any of their nuclear plants, if such an accident did happen, it could have

amateria but currently undeterminable adverse effect on the Company's

consolidated financial position. In addition, such an accident at any operating

nuclear plant, whether or not owned by the Companies, could result in regulations

or requirements that could affect the operation or licensing of plants that the

Companies do own with a consequent but currently undeterminable adverse

impact, and could affect the Companies abilities to raise funds in the capita

markets. [FirstEnergy's 1999 Form 10K Report, at p. 6, RPA-50, pp.12-13].

GPU hasreduced itsratepayers exposureto smilar risksby divesting the TMI-1 and Oyster
Creek nuclear plants. However, the proposed merger threatensto expose JCP& L’ sratepayersto new
nuclear-related risksthrough FirstEnergy’ sownership of itsfour nuclear units. The proposed merger
does not even allege sufficient benefitsto offset in any way thisincreased risk. The Board should not
approve the merger unlessit requires assurances from FirstEnergy that JCP& L’ sratepayers will not
beliablefor any costsrelated to thefinancial risksassociated with FirstEnergy’ sownership of nuclear
power plants, other than to pay the energy cost of providing any output from FirstEnergy’s nuclear
units that is used to supply JCP&L’s native load if that cost is at or below JCP&L’s BGS rate.
JCP& L’ s ratepayers should also not be exposed to any costs resulting from FirstEnergy’ s nuclear
plant outages or accidents, any nuclear stranded costs, or nuclear decommissioning costs.

As outlined in the direct testimony of Messrs. Biewad and Schlissal, the merger also may
expose JCP& L’ sratepayersto additional financia risksrelatedto FirstEnergy’ sownership of itsfossl

fudl generating plants. RPA-50, pp. 13-15. TheU.S. Environmental Protection Agency ("EPA™) and
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Department of Justice (“DOJ’) sued FirstEnergy in November 1999 for violating the Clean Air Act
by making major modifications to extend the operating life of its Sammis Plant without installing
necessary pollution control equipment. The alleged violations of the Clean Air Act dated back to
1984. The EPA and DOJ complaint seeks permanent injunctive relief to require the installation of
“best available control technology” and civil penaties of up to $27,500 per day of violation.
JCP& L’ sratepayers should not be exposed to any of the potentially significant damagesand penalties
related to thislitigation. Id.

The attorneys general in several eastern states including New York, Connecticut, and
Massachusetts have aso filed smilar lawsuits against FirstEnergy regarding emissions from the
Sammis Plant. RPA-50, p. 13, |. 23-25. JCP&L’s ratepayers should not be exposed to any of the
potentialy significant damagesand penaltiesrelated to that litigation. The possible magnitude of this
ligbility isshown in the settlements reached in smilar lawsuits. The U.S. EPA and DOJ settled their
Clean Air Act litigation against the Tampa Electric Company and have reached atentative settlement
with Cinergy Corporation. Virginia Power also reached an agreement with the EPA, DOJ, and the
State of New Y ork before litigation was initiated.

Tampa Electric will be required in its settlement to spend approximately $1 billion to install
emissions-control equipment, pay a$3.5 million fine, and fund between $10 million and $11 million
on environmentally beneficia projectsinitsregion designed to mitigate theimpact of emissonsfrom
its plants. RPA-50, p. 14, |. 7-13. The tentative settlement of the EPA and DQOJ litigation against
Cinergy has been valued at $1.4 billion. Under this settlement, Cinergy will pay an $8.5 million civil
penalty, perform $21.5 million in environmental projects, and significantly reduce air pollution from

its coal-fired power plants. Id., p. 14, |. 13-17. The cost of Virginia Power’s agreement to reduce
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the emissions from its fossil-fired facilities has been projected to be $1.2 billion. Id., p. 14, |. 18-109.
JCP&L’s ratepayers should not be exposed to any damages and penalties resulting from other
litigation brought against FirstEnergy related to any fossil fuel power plant emissions or violations
of the Clean Air Act or other environmental laws or regulations.

There also are additional financid risks associated with FirstEnergy’s responsibility for
cleaning up polluted sites. Two of FirstEnergy’s electric utility subsidiaries, Cleveland Electric
[ luminating Company and Toledo Edison Company, have been named as “ potentially responsible
parties’ for three siteslisted on the Superfund National PrioritiesList and are aware of their potential
involvement in the cleanup of several other sites. RPA-50, p. 15, |. 9-14. If these companies were
held liable for 100% of the cleanup costs of dl sites, the ultimate liability could be as high as $340
million, although FirstEnergy believesthat their share of the actual cleanup costswill be substantialy
less. Id., p. 15, |. 15-17. The Board should also condition any merger approval on FirstEnergy
completely insulating JCP& L’ s ratepayers from any exposure to the potential costs of cleaning up
these or any other polluted sites owned by FirstEnergy or any of its affiliated companies.

FirstEnergy has attempted to deny these risks by calling them speculative. P-13, p. 17, 1. 8-
10. However, the risks were serious enough and so far from “speculative” that FirstEnergy itself
realized it had the obligation to reveal them inits Joint Proxy Statement/Prospectus and in its 1999
10-K filingwiththe SEC. Itisalso vital to remember that other utilities have had to incur substantial
expenseto litigate and settle the environmenta lawsuits due to their generating plants. FirstEnergy
has provided no factsto distinguishitssituation sufficiently to remove these risks from consideration
by the Board. Therefore, the Board should definitively rule that JCP&L’s customers will not be

subject to any financia risks or consequences from FirstEnergy’s nuclear or fossil generation
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operations.
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POINT VII

THE BOARD SHOULD REQUIRE JOINT PETITIONERS TO FILE A

SEPARATE PETITION FOR BOARD REVIEW AND APPROVAL OF THE

NEW SERVICE COMPANY ANDALL COST ALLOCATION FORMULAS.

The Joint Petitioners haveindicated that they planto form anew, asyet unnamed FirstEnergy
Service Company after the merger closes. Verified Joint Petition, P-2, p. 7. Presumably, the new
service company will provide the usua range of corporate support servicesto JCP& L and the other
regulated and unregulated subsidiaries of the new FirstEnergy parent company.

The Joint Petition isliteraly silent on any specifics of the new service company. Thereisno
evidence on either the structure of the service company, what functionsit will perform, or what cost
dlocation formulas FirstEnergy might propose. According to FirstEnergy witness Anthony
Alexander, “[i]t is too early to describe in any detaill what the specifics of the new arrangement
[service company] will be.” P-5, p. 12. Inthe absence of any detailed information, the Board clearly
cannot assess whether the proposed merger would affect the ability of the merged company to
provide service at “just and reasonable’ rates. Undoubtedly, service company costs allocated to
FirstEnergy’s New Jersey operations will ultimately impact rates for customers in its New Jersey
service territory. Furthermore, in its evaluation of the merger, the Board is statutorily obligated to
consider the impact of the merger on the ability of the merged company to provide service at “just
and reasonable” rates. N.J.SA. 48:2-51.1. Whether the resulting rates are “just and reasonable’
turns, in part, upon the proper allocation of service company costs.

Moreover, the Board must retain jurisdiction to review both the proposed service company

structure and associated cost alocation formulasto guard against cross-subsidization. The potential
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for cross-subsidization of competitive services by regulated functions, or of Ohio regulated costs by
New Jersey rates, will beincreased in amulti-state holding company structure such asthat proposed
by Joint Petitioners. The Board recognized the potential for cross-subsidization in a previous multi-
state electric utility merger case. Among the conditions placed by the Board on its approval of the
Conectiv merger was that Conectiv “shal abide by Board decisions related thereto [to the service
company agreement and cost allocation manual] for purposes of utility ratesand services.” Conectiv
Merger Order, pp. 16-17.

Without specific facts and cost allocation information, the Board has no basisto evaluate the
impact of the service company costs on the rates to be paid by New Jersey customers. Moreover,
as Ratepayer Advocate witness David Peterson testified, the transfer of corporate offices and the
service company to Ohio will complicate the Board' s regulation of JCP&L and will likely increase
both the cost and the frustration of regulation for dl parties concerned. RPA-23, p. 36. Although
the Joint Petitioners have stated that they will file any new service agreement with the Board for its
review and approval, the merged company should aso be required to fileacost alocation manual as
well. Petition, P-2, p. 14. Therefore, the Ratepayer Advocate recommendsthat the Board condition
any merger approva upon the requirement that Joint Petitioners:

(1) file for Board approval of the structure and creation of the new, post-merger

service company; and (2) subject themselvesto Board jurisdiction for filing, review,

and approval of any cost allocation manual or formulasthat the new service company

will use, in addition to any other regulatory approvals that may be required. See

Peterson Testimony, RPA-23, at p. 36.

There isample precedent for such arequirement. In both the Conectiv and Rockland merger cases,

the Board conditioned its approval of the merger on the filing of a service company agreement and

cost allocation manual for BPU review and approval. Conectiv Merger Order, pp. 17, 22; Rockland
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Merger Order, pp. 12, 19. The Board should follow its own precedent and order FirstEnergy and
GPU to submit to the Board' s jurisdiction and approval of the service company agreement and al

cost alocation formulas.
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POINT VIII

THE BOARD SHOULD ADOPT THE RATEPAYER ADVOCATE'S
RECOMMENDATIONS CONCERNING POST-MERGER CAPITAL
STRUCTURE, TO ENSURE THAT THE MERGER DOES NOT

ADVERSELY EFFECT JCP&L’SCOST OF CAPITAL,WHICHWOULDIN

TURN LEAD TO HIGHER RATESFOR JCP&L’S CUSTOMERS.

As set forth in the filed testimony of Ratepayer Advocate witness James Rothschild, the
proposed merger has the potential to impact the capital structure and cost of capital of JCP&L.
Rothschild Testimony, RPA-25. JCP&L’s cost of capital isa product of its capital structure, which
istherelative proportion of debt and equity used to financeitsassets. Changeswhich affect JCP&L’s
capital structure and cost of capital have the potential to greatly affect the rates of its New Jersey
customers. The cost of capital is used to establish rates in base rate proceedings. Hence, a higher
cost of capital will generaly result in higher rates. A utility’s current capital structure also impacts
the computation of its actual earned return on equity, which could be used by the Board to determine
if the utility is earning more than its allowed rate of return.

Of particular relevancein this proceeding isthe potential for post-merger manipulation of the
capital structure of aregulated subsidiary, such asJCP& L. Theproposed merger will resultinamore
complex company, with substantial unregulated operations. RPA-25, p. 15. Under the post-merger
structure, there are more options for management regarding capital structure selection at the
subsidiary level than there would be if the subsidiary, such as JCP& L, were a stand-al one company.
RPA-26, p. 4. Whilethereisasubstantia incentive for the parent company to lower its overall cost

of capital on aconsolidated basis, thereisno smilar incentivefor aregulated utility subsidiary, where

agreater cost of capital resultsin higher rates for utility service under traditiona rate base/rate of
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return regulation. RPA-25, p. 15.

An established regulated utility subsidiary likely poses less business risk than a new,
unregulated venture. Businessrisk isreflected in the capita structure of theentity. Generally, lower
businessrisk would permit autility to take on more debt than amorerisky businessventure. RPA-25,
p. 16. Mr. Rothschild found that an established regulated utility subsidiary like JCP& L can and does
provide cash flow to service more debt than it has outstanding. RPA-25, p. 16. That cash could be
used to increase borrowing at the JCP& L subsidiary level or at the consolidated level. Therein lies
the dilemma: “[i]f JCP&L’s higher cash flow is used to finance a higher proportion of debt at the
parent level rather than at the Jersey Central level, the percentage of equity in Jersey Central’ s capital
structure remains high even though the overall debt/equity ratio of the parent may bebrought to more
cost effective levels” Id. Therefore, the Board should take measures now to ensure that JCP&L’s
ratepayersreceivethe benefitsof changesinthe overall capital structure of the post-merger company
which reduce its overall cost of capital.

Another areaof concernidentified by Mr. Rothschild isFirstEnergy’ shistory of repurchasing
itscommon stock, thereby increasingitsfinancia risk.*® RPA-25, p. 17. AsMr. Rothschild testified,
stock repurchases have the effect of reducing the proportion of common equity and increasing the
proportion of debt in a company’s capital structure. Anincrease in debt and decrease in equity by
definition increases a company’ s financia risk. Increasesin financial risk increase acompany’s cost

of debt. However, such changes might also serve to lower its overall cost of capital, since equity

% The credit standing and associated bond ratings of a company are impacted by its
business risk and financial risk, aswell asthose of its parent. RPA-25, p. 12. Business risk relates
to the risks inherent in a company’ s business, while financial risk refers to the risk associated with
the capital structure chosen to finance the company assets. 1d. Generally, the lower the
percentage of equity, the greater the financial risk. 1d.
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costs more than debt. Id. Therefore, the Board must take steps now (as a condition of any merger
approval) to ensure that the cost benefits associated with alower percentage of common equity are
reflected in future JCP& L ratemaking proceedings.

Based onhisanalysis, inorder to protect ratepayers, Mr. Rothschild recommendsthat severa
conditions be imposed on any merger approval. RPA-25, pp. 8-9. Mr. Rothschild’s
recommendations are based on the assumption that the consolidated capital structure of the parent
isthe appropriate proxy for what management believeswill producethelowest overall cost of capital.
RPA-26, p. 2. However, Mr. Rothschild also qualifies this concept, by recognizing that there are
reasons why alow-risk, regulated utility subsidiary may need a different amount of common equity
initscapital structure than the consolidated company. Id. Therefore, Mr. Rothschild recommends
that -- absent convincing proof to the contrary -- the Board should set the capital structure for a
regulated subsidiary based on either the capital structure of the consolidated company or the
regulated subsidiary, using whichever of the two hasthe lower percentage of common equity. RPA-
25, p. 8. If the actual or consolidated capital structure is not used, then the justification for the use
of any other capital structure should include an analysis that demonstrates that the chosen capital
structure is the most beneficial to New Jersey ratepayers. Id. at pp. 8-9. Furthermore, in order to
monitor earnings and ongoing changesin the post-merger capital structure of JCP& L and its parent,
Mr. Rothschild recommends that the Board should require the filing of annual reports by JCP& L
showing its return on equity and return on rate base using [1] the actual capita structure of JCP& L
and [2] the actua capita structure of the consolidated company. Id. at p. 9. The Ratepayer
Advocate strongly urges that the conditions recommended by Mr. Rothschild be adopted to protect

JCP&L’s New Jersey ratepayers.
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V. Impact on Employees

POINT |

THE BOARD SHOULD ADOPT THE RATEPAYER ADVOCATE’'S
RECOMMENDATIONS TO MITIGATE THE POTENTIAL ADVERSE
IMPACTS OF THE MERGER ON JCP&L'sEMPLOYEESAND ON THE
NEW JERSEY ECONOMY.

A. THE BOARD HASA STATUTORY OBLIGATION TO PROTECT JCP& L'SEMPLOYEESAND, ASA
MATTER OF PoLICY, SHOULD CONSIDER THE IMPACT OF THE MERGER ON THE NEW JERSEY
Economy.

It iswell settled that under the operative statutes in this proceeding, the Board, in making its
overall determination of whether the merger will result in apositive benefit to the public interest, has
astatutory obligation to ensure that the merger does not negatively impact the employees of JCP& L.
N.J.SA. 48:2-51.1 and 48:3-10. The relevant sections of these provisions provide in pertinent part:

In considering a request for approva of an acquisition of control, the board shall

evaluate the impact of the acquisition . . . on the employees of the affected public

utility . ... [ N.J.SA. 48:2-51.1].

Where, by the proposed . . . transfer . . ., it appears that the public utility . . . may be unable

to fulfill its obligation to any employees thereof with respect to pension benefits previously

enjoyed, whether vested or contingent, the board shall not grant its authorization unless the
public utility seeking theboard’ sauthorization assumessuch responsibility aswill be sufficient
to provide that dl such obligations to employees will be satisfied as they become due.

[N.J.SA. 48:3-10].

Moreover, as matter of policy, the Board should also consider the impact the merger may
have on the New Jersey economy as awhole. While the relevant statutes do not expressly require
the Board to consider the entire New Jersey economy as part of itsreview, considering the Board’s

broad jurisdictional powers to protect the public interest in general (N.J.SA. 48:2-1 et seq.), asa
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matter of policy the Board should ensure that the merger does not adversely impact the State’s
economic well-being.* The corporate presence of a major electric utility in the State, with many
executives and employees, should also surely be a matter of concern in any consideration of the
economic impact of the merger on the State. Furthermore, the impact of the merger on over 2,000
New Jersey-based GPU employeeswill undoubtedly affect the State’ seconomy, particularly inthose

areas where JCP& L operates.

B. THE JOINT PETITIONERS EVIDENCE UTTERLY FAILSTO ESTABLISH THAT THE PROPOSED

MERGER WILL BENEFIT EMPLOYMENT AND ECONOMIC GROWTH IN NEW JERSEY; | NDEED,

IT SHOWS JUST THE OPPOSITE.

Although various witnesses testifying on behalf of the Joint Petitioners have opined on the
proposed merger’ simpact on New Jersey and JCP& L’ s New Jersey employees, the Joint Petitioners
have yet to provide detailed data and information about how New Jersey and JCP&L’s New Jersey
employees will be affected by the merger. However, from what can be gleaned from the meager
material provided by the Joint Petitioners, an untold number of JCP& L’ s New Jersey employees may

lose their jobs as aresult of the proposed merger and the Joint Petitioners have made no assurances

that the merged company will maintain a significant corporate presence in this State.

“0" Indeed, the economic vitality of the State of New Jersey has become an increasingly
important issue to the Legislature, as demonstrated in its more recent pronouncements. For
example, in its legidative findings and declarations on alternative forms of regulation, the
Legidature stated as follows:

The Legidature finds and declares that it is the policy of the State to implement
programs which effectuate the economic development goals of attracting and
retaining business, maintaining and creating jobs and enhancing the economic
vitality of the State. [N.J.SA. 48:2-21.24].

-69-



For example, Mr. Michael J. Chesser, awitness for the Joint Petitioners, testified the post-
merger company will have a“significant...managerial presencein New Jersey.” P-4, p.3. However,
the Joint Petitioners have not yet determined what functions and positions will remain at JCP&L’s
Morristown, New Jersey headquarters. RPA-8. Thus, the Joint Petitioners have provided little
assurance that the Morristown operations of JCP&L will not be significantly reduced in scope.

The proposed merger, as presented, has even more ominous implications for JCP&L’'s New
Jersey employees, as set forth in the Joint Petitioners discovery responses and testimony. Clearly,
the Petitioners anticipate that cost savings will emanate from reduced staffing levels. RPA-22. The
Joint Petitioners further anticipate that some supervisory, managerial, and officer duties will be
eliminated. RPA-19.

Notwithstanding their clams that staffing levelswill likely be reduced, the Joint Petitioners
clamthat career opportunitiesfor JCP& L’ sexisting employeeswill beenhanced. Mr. Fred D. Hafer,
a witness for the Joint Petitioners, testified that the merged company will “offer greater career
opportunities for its [JCP&L’s] existing employees.” P-3, p. 4. Thisis a curious and entirely
unsupported statement, since JCP&L did not present any formal studies to analyze the economic
impact of the merger on its current employees. Indeed, throughout this proceeding, the companies
have stated that decisions regarding employment following the merger have not yet been made and
will likely not be made until sometime later. See Tr.88. The only “promise” GPU employees have
from FirstEnergy isthat they will be “considered” for positions with the post-merger company. See
RPA-5; P-4 (Chesser testimony) at p. 7. This*“promise” isof little value -- presumably anyone who
submits a resume for employment with FirstEnergy would be “considered” for employment.

FirstEnergy has not prepared an estimate of work force reductions for the three-year period
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following the proposed merger. RPA-18. Furthermore, the Joint Petitioners have not provided any
data on planned payroll reductions at JCP& L, nor have they provided data on post-merger staffing
levels. RPA-17. Infact, according to Mr. Hafer’ s oral testimony, only two GPU executives (one of
whom is Mr. Hafer) have been offered positions with the post-merger company. Tr.51-52. Thus,
the Board isbeing asked to rule on the merger without the benefit of understanding how the merger
will economically impact either New Jersey or JCP&L’s employment base.

The only protections offered to JCP&L employees which were identified by the Joint
Petitioners are amemorandum of understanding (“MOU”) entered by JCP& L and its bargaining unit
employees, an enhanced severance package for JCP& L employees who are laid-off, and a“no loss
in benefits’ package for employees who remain (i.e., if they do not lose their jobs as aresult of the
merger). P-7, pp. 16-17. The MOU extends “no layoff” protection to JCP&L’s bargaining unit
employees for atwo-year period. P-7, Sched. MBR-2; Tr. 1064.

Significantly, the MOU only covers JCP&L’s bargaining unit employees and offers no
protection for JCP&L’s non-bargaining unit employees, such as those employed in management,
engineering and and administrative functions. Tr. 588-89. By its very nature, the enhanced
severance package provides no assurances of continued employment for JCP&L's New Jersey
employees. Tr.1065. Finally, the comparable benefits package only helps ensure that continuing
JCP& L employees will not see aloss of employee benefits -- it does not give any assurance of job
retention following the merger. Tr.1060.

Insum, the Joint Petitioners have clearly stated that reductionsin staffing will occur asaresult
of the proposed merger, but have offered few details and virtually nothing to ameliorate the impact

of those reductions on JCP&L’s New Jersey employees, nor have the Joint Petitioners made a
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commitment to maintain a certain staffing level at JCP&L’s Morristown headquarters or identified
which functions will be based in New Jersey post-merger. Absent more concrete information and
adequate protective measures, the proposed merger will likely adversely impact JCP& L’ sNew Jersey

employees and have an unreasonable adverse impact on the New Jersey economy.

C. THE BOARD SHOULD REQUIRE THAT ANY L ABOR FORCE REDUCTIONSBE IMPLEMENTED ON
A PRO-RATA BASIS STARTING WITH EACH COMPANY’'S PRE-MERGER NUMBER OF
EMPLOYEES.

While the Petition and accompanying testimony is al but silent on the plans for workforce
reductions, it is clear that some level of employee downsizing is likely to be necessary for Joint
Petitioners to achieve even the unsupported $150 million in annual cost savings. Some number of
positionsin New Jersey may need to be eliminated for the merging companiesto achievethese merger
savings. However, JCP&L’s current employees deserve a reasonable measure of protection.
Notably, the Merger Agreement does not adequately protect JCP&L’s New Jersey employeesfrom
arbitrary or disproportionate treatment in the downsizing effort that will be necessary to achieve the
cost savings. Itisnot clear whether or not JCP& L sought protection of its employment base during
the confidential negotiations between the merging companies. What is clear is that the merging
companies have still not specified how many workers will lose jobs, and how many of these will be
JCP& L employees (as opposed to FirstEnergy employees). Asof the close of evidentiary hearings,
Joint Petitioners’ witnesses still could not identify any level of projected layoffs or the specifics of
where those layoffs would come from. See, e.g., Tr.88; RPA-17, RPA-18.

To protect JCP&L’s current employment base from unreasonable and disparate treatment,
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the Ratepayer Advocate recommends that the Board should require that any labor force reductions
beimplemented on apro-rata basis starting with each company’ s projected number of employeesas
of August 1, 2000, prior to the merger reductions. Peterson Testimony, RPA-23, pp. 34-35. This
pro-rata reduction will help mitigate the potential adverse impacts on JCP&L’s employment base.
Moreover, the Ratepayer Advocate' spro-ratareduction proposal will help to offset thefact that New
Jersey is, in essence, losing a large utility. GPU’s corporate headquarters will likely be closed or
reduced in scope shortly after the merger is consummated, and it is unclear how many New Jersey
employees JCP& L would have after the merger closing. Absent clear provisionsto protect JCP&L’s
New Jersey employees and ensure a continued strong corporate presence in New Jersey, the new
merged entity will in al sense be an Ohio utility.

In sum, the Ratepayer Advocate's pro-rata reduction proposal balances the competing
interests of JCP& L’ semployeesand FirstEnergy’ smanagement. It doesso by providing job security
to an equitable portion of JCP&L’s current employees, while providing sufficient flexibility for
management to assemble a competent and efficient management team. Notably, the Board afforded
Atlantic Electric employees smilar protections asacondition of itsapproval of the Conectiv merger.
Conectiv Merger Order, p. 12.** Thereis no reason that the Board should not insist that JCP&L’s
employees, and the economy of the State of New Jersey, are not disproportionally worse off because

of the proposed merger into an Ohio-based utility.

! Similarly, the Board required Rockland to maintain, in the interim period following its
acquisition by ConEd, at least 27 field positionsin New Jersey. Rockland merger Order at p. 17.
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D. THE BOARD SHOULD REQUIRE THAT GPU HAVE THE RIGHT TO APPOINT AN EQUAL
NUMBER OF MEMBERSTO THE NEW FIRSTENERGY BOARD OF DIRECTORS, TO ENSURE
THAT NEW JERSEY-SPECIFIC | SSUESARENOT BYPASSED BY AN OHIO-BASED CORPORATE
PARENT.

The Agreement of Merger calsfor FirstEnergy to nominate ten of the sixteen membersof the
newly-constituted FirstEnergy Board of Directors. P-3, p. 3. GPU would be allowed to nominate
aminority of Sx members. 1d. As Ratepayer Advocate withess Peterson testified:

This unequa representation on the board is in spite of the fact that GPU is

approximately comparableinsizeto FirstEnergy. GPU bringsconsiderableassetsand

valueto thistransaction, if the Joint Petitioners’ clamsareto bebelieved. Yet, New

Jersey’s interests may suffer because of the unequal representation of GPU on

FirstEnergy’s Board. [RPA-23, p. 32].

As the following chart from Mr. Peterson’s testimony reveals, the unequal Board representation is

contrary to the approximately equal size of the assets and revenues of GPU and FirstEnergy:

($Million)
GPU FirstEnergy
Customers 2,100,000 2,200,000
Revenue $ 2,530 $ 3,310
Assets $20,549 $18,101
L ong-term debt $ 4,897 $ 5,966%

In sum, the proposed composition of the Board of Directors, along with the lack of definition of the
management structure, would not give JCP&L (or GPU) equa voice in the management and
operations of the combined company. If thisresults, the interests of its New Jersey ratepayers may
be adversdly affected. Therefore, to remedy this adverse impact, the Board should adopt the
Ratepayer Advocate's recommendation that GPU be permitted to appoint an equal number of

directorsto the new FirstEnergy Board of Directors. See RPA-23, p. 32.

2 RPA-23, p. 5.
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E. THEBOARD SHOUL D CONDITIONANY MERGER APPROVAL UPONJCP& L MAINTAINING
A CORPORATE HEADQUARTERSIN NEW JERSEY, STAFFED BY ANADEQUATE NUMBER OF
SENIOR-LEVEL EXECUTIVES.

Based on the Joint Petition and direct testimony, FirstEnergy’s commitment to maintain a
corporate presencein New Jersey isunclear. The extent of that commitment isto “maintain GPU’s
current offices and presence in their current general locations in Morristown, New Jersey and
Reading, Pennsylvania.”*® This statement isinsufficient to protect New Jersey’ s economic interests
or the Board’ s regulatory powers. In order to ensure that decision-makers with knowledge of local
issues and New Jersey regulatory policy are available in New Jersey after the merger closes, the
Board should condition any merger approval on FirstEnergy’s commitment to maintain JCP&L’s
corporate headquarters in New Jersey, staffed with an adequate number of senior-level executives

knowledgeablein New Jersey issuesand regulatory policy. See Peterson Testimony, RPA-23, p. 34.

4 Verified Joint Petition, P-2, Exhibit A, Fi rstEnergy’ s Amendment No. 1 to SEC Form S-4, page
77.
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VI. Impact on the Provision of Safe and Adequate Utility Service at
Just and Reasonable Rates

POINT X

THE MERGER IS NOT IN THE PUBLIC INTEREST BECAUSE, AS
PROPOSED, IT WILL ADVERSELY IMPACT THE ABILITY OF THE
COMPANY TO PROVIDE SAFE AND ADEQUATE SERVICE AT JUST
AND REASONABLE RATES.

In reviewing the proposed merger, the Board must consider the impact on “the provision of
safeand adequate serviceat just and reasonablerates.” N.J.S.A.48:2-51.1. TheJoint Petitionershave
clamed as a merger benefit an improvement or enhancement in system reliability and customer
service. P-8, p. 3. To deliver on this benefit, the Joint Petitioners state that the implementation of
“best practices’ between the two companies will provide benefits relating to transmission and
distribution reiability and customer service. Id. However, the Joint Petitioners have not identified
any specific “best practices’ that they will implement in JCP& L’ s service territory. Nor have they
identified any specific performance standards or goals that will be used to measure compliance with
the vague promises of improvement. The Ratepayer Advocate has proposed specific performance
standards and programs designed to assure that the Joint Petitioners promises are fulfilled. As
explained more fully below, if the Board isto approve the merger, it should condition such approval
on adoption of the Ratepayer Advocate' s proposed service quality and reliability standards, as well

as the low-income assistance programs that the Ratepayer Advocate proposed in its direct case.
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A. | SSUES CONCERNING RELIABILITY AND CUSTOMER SERVICE ARE RELEVANT TO THE

M ERGER PROCEEDING.

Thelack of any specificity to accompany the Joint Petitioners promisesisexacerbated by the
real risks of deterioration of service quality and reliability that may occur as aresult of the approval
of themerger. Asthe Joint Petitioners Joint Proxy Statement/Prospectus indicates, among the risks
that the merger presentsisthat “ management...will haveto dedicate asubstantial effort to integrating
[the] two companies and therefore, its focus and resources may be diverted from...operational
matters.” Ratepayer Advocate witness Barbara Alexander explained in detail the potential impact of
this merger on customer service and reliability:

GPU Energy’s proposed merger with FirstEnergy will drive the participating companies to

reduce costs and find savings that can pay for the costs incurred to bring about the merger

companies. * * * However, it isaso possible to make changes that adversely effect service

quality. [RPA-43 at 10-11].

Furthermore, as Ms. Alexander testified, the internal reorganization and move to regiona
centers is likely to result in interna disruption that, combined with the push to realize corporate
savings promised to shareholders as a result of the merger, is likely to result in degraded service
quality and reliability of service. RPA-43at 12. Therefore, without specific performancetargetsthat
lock in the promises of improvement in reliability and customer service, the merger cannot be
presumed to provide substantial benefits to ratepayers.

In rebuttal testimony, the Joint Petitioners questioned the relevance of Ms. Alexander’s
proposed service quality index (“SQI”) inthis case, claiming that: (1) the Board reserved the issues
relatingto compliancewiththe Board’ sMay 1, 2000 Order inDocket No. EA99070485 (the“ Outage

Investigation”) in its transmittal letter dated February 5, 2001; and (2) Ms. Alexander’'s
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recommendation that the Board establish an SQI was not appropriateinthiscase. P-7, pp. 2-3 and
5-6. Board Staff made similar allegationsin amotion it filed to strike portions of the testimony of
Ms. Alexander and Petitioners witnesses Roche and Carey, but later withdrew its motion during the
evidentiary hearing. Tr.328:6-328:22.

Joint Petitioners’ arguments are smply incorrect. Ms. Alexander’ s testimony on customer
service and rdiability issues does not address JCP& L’ s compliance with the Board's May 1, 2000
Outage Investigation Order, nor does it in any manner comment on the adequacy of that Order.
That Order adopted an auditor’s report and made recommendations regarding technical issues,
including how GPU should conduct inspections, file reports, and follow through with maintenance
practicesinthefuture. 1/M/O The Board’' s Review and Investigation of GPU Energy Electric Utility
System’'s Reliability, Docket No. EA99070485 (Order 5/1/00). With respect to reliability, Ms.
Alexander’ s testimony focused on establishing appropriate customer service and reliability indices,
to insurethat the merger benefits promised by the Joint Petitioners actually materializefor the benefit
of its customers. Moreover, much of Ms. Alexander’s testimony responds directly to the service
reliability clamsthat Joint Petitioners madefirst inthe Petition, and | ater inthetestimony of witnesses
Earl Carey (P-8) and Michael Roche (P-7).

Furthermore, the Joint Petitioners dlegation (P-7, pp. 5-6) that Barbara Alexander’s
testimony somehow circumvents or interfereswith the Board' s existing reliability standardsis also
unsupported by the evidenceinthiscase. Nowherein Ms. Alexander’ stestimony did sherecommend
that the existing reliability standards be ignored. On the contrary, she recommended that a SQI be
adopted as a complement to the Board' s existing regulations, not as a replacement for the existing

standards. RPA-44, pp. 4-5. There islegitimate concern that the merger-induced pressures to cut
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costs will negatively impact the service quality and reliability provided to JCP& L’ s customers. With
thisconcernin mind, Ms. Alexander recommended that the Board implement additional safeguards,
by establishing a measurable and enforceable SQI as a condition of any merger approval.*
Therefore, Ms. Alexander’ s recommendations are clearly not impermissible changes to the Board's
reliability regulations, but rather are appropriate supplements thereto, which respond to the specific
merger proposal at issue in this proceeding and the Joint Petitioners promisesthat if the merger is
approved, JCP& L’ s customers will experience an improvement in service quality and reliability.

Moreover, unlikeMs. Alexander’ sproposed SQI, the Board' sinterim standards addressonly
reliability issues and do not have any customer service standards. In recent years, JCP& L’ s unified
call center has been performing at inadequate levels. RPA-43, p. 16. Standards must bein placefor
customer service so that further deterioration isprevented. Barbara Alexander’ stestimony properly
emphasized the importance of indicesto measure service performance and atriggering of customer
restitution when necessary so that management will beintuneto any deterioration in service. RPA-
23, at 24.

N.J.SA.48:2-51.1requiresthat the Boardinvestigatewhether the proposed merger will affect
the utility’ s ability to provide safe and reliable service at just and reasonable rates. Therefore, the
consistent interpretation of the Board’ stransmittal | etter isthat the partiesarenot to addresstheissue
of compliance with the May 1, 2000 Order, but can and should address issues and make
recommendations concerning the proposed merger’ simpact on customer serviceand rdiability. That

is precisely what Ms. Alexander’ s testimony in this proceeding does.

“ Ms. Alexander made similar recommendations in the FirstEnergy/GPU merger
proceeding in Pennsylvania. Like New Jersey, Pennsylvania recently established reliability
performance standards. 52 Pa. Code Section 57.191 et. seq.
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B. A RELIABILITY AND CUSTOMER SERVICE QUALITY INDEX SHOULD BE IMPLEMENTED
TO ENSURE THAT JCP& L’SCUSTOMERS CONTINUE TO RECEIVE SAFE AND ADEQUATE
SERVICE FOLLOWING THE M ERGER.

In determining whether the proposed merger is“inthe publicinterest,” the Board isstatutorily
obligated to consider the impact of the merger on the utility’s ability to provide safe and adequate
utility service at just and reasonable rates. N.J.SA. 48:2-51.1. Furthermore, in merger cases, the
Board has considered theimpact of the proposed merger on the provision of utility serviceasafactor
indetermining whether the proposed merger isinthe publicinterest. See New Jersey Natural, supra;
New Jersey Resources, supra; United Water, supra; Atlantic City Electric Co., supra. The
Ratepayer Advocate submitsthat absent averifiableand enforceable Service Quality Index monitoring
service quality and reliability, the merger, as proposed, is not “of positive benefit to the public
interest” and the Joint Petitioners application for approval should be denied. Moreover, as
demonstrated below and in the testimony of Ms. Alexander, the merger could adversely impact the
ability of the merged company to provide safe and adequate service. Hence, the merger, as proposed
(i.e., without any service quality or reliability standards), does not even meet the lower “no adverse
impact” standard of review applied to service factors set out in N.J.SA. 48:2-51.1.

The absence of verifiable service standards of performance is especiadly troubling in the
context of a utility merger during a period of industry restructuring and high energy costs in the
wholesale marketplace. Given the potential for significant merger savings, the management of the
merged company will be under tremendous pressure to achieve the projected cost savings.
Furthermore, the transition to a merged company will take place during aperiod of restructuring for
the State’ selectricindustry, with new competitive pressures and other demands placed on themerged

company’ s finite resources. This scenario, coupled with the absence of a verifiable commitment to
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customer service and service reliability, placesthe New Jersey customers of the merged company at
great risk. Without an SQI that includes enforceable reliability standards, the New Jersey customers
will undoubtedly be adversely affected by the merger.

According to the Customer Average | nterruption Duration Index (“ CAIDI”)* dataprovided
by JCP&L, its customers suffer through outages that are longer in duration than any other electric
utility customer in New Jersey. RPA-43, Attachment A (RAR-130). Furthermore, JCP&L’s call
center performance has been below the statewide average and has remained inadequate for severa
years. RPA-43, at 17. Between 1997 through 2000, JCP& L’ sresponse rate ranged from 42% to
71% of the calsin less than 60 seconds, whereas the typical industry average is 80% of the calls
answered within 30 seconds. RPA-43, p. 17. Compared to the industry average, Ms. Alexander
noted that, “Jersey Central’s customers have experienced poor service quality.” 1d.

Throughout this proceeding, the Joint Petitioners have aleged that JCP& L’ s service quality
and reliability will improve dueto the merger. See, e.g., P-8, p. 3. The Joint Petitioners have argued
throughout this proceeding that not only will JCP&L’s customers not see deterioration of service
quality and reliability, but there will be noticeable improvements. In Mr. Carey’s surrebuttal, he
states that “I am convinced there will be no deterioration of service quality and reliability following
the completion of the merger.” P-8, at 3. He goes on to state that with the installation of new
systems, maintenance procedures and the combined “best practices’ of the two companies, service
quality and reliability will improve. Id.

Mr. Michael Chesser gave smilar testimony stating that he believed customer service and

“ CAIDI isameasure of the average length of time (in minutes) power is off to
customers each time there is an interruption to supply.
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reliability would improve, although he could not commit to specific levels of improvement the
Company will reach post merger. Tr.91:19-20. The Joint Petitioners position is clearly stated in
Mr. Anthony Alexander’ s testimony when he conceded that the Joint Petitioners would not commit
to reach any level of service reiability:
Q. Have Joint Petitioners or FirstEnergy made any specific
commitment to improving JCP&L’s service reliability if the
merger closes?
A. Asto specific commitments other than to follow the Orders of
the Commission here and to put in place our management and
best practices between the two organizations, no.
[Tr.232:12-19].
Similarly, Mr. Alexander admitted that Joint Petitioners would not commit to any specific levels of
improvement in customer service. Id.

Therefore, it is clear that Joint Petitioners are not willing to back-up their promises of
improved reliability and customer service with any measurable standards or even specific new
programs that they will implement upon completion of the merger. In order to bring the promised
service quality and reliability benefits of the merger to JCP&L’s customers and to prevent any
deterioration of services, Barbara Alexander recommended that the approval of this merger be
contingent upon, among other things, the Board implementing a SQI at specific levelsto insure that
service quality and reliability improve asthe Joint Petitioners repeatedly assert. As proposed by Ms.
Alexander, the SQI should have: 1) specific baseline performance standards; and 2) customer
restitution payments for failure to maintain these performance standards. The following are the

basdline performances the Ratepayer Advocate believes JCP&L should be able to achieve post

merger:
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Performance Area Proposed Basdline Perfor mance Standard

CAIDI Move to 128 minutes over athree-year period

SAIFI .8 interruption/customer

Call Center, % Ans. In 30 sec. 80% within 30 seconds

Call Center Busy Rate: % cdlls <1%

Disconnection Ratio (per 1000 customers) .84

Installation of Service No more than 3 days

Missed A ppointments Baseline to be set after 18 mos.

OSHA Incidence Rate (or similar metric) Performance within top 10% of compatible
EEI Companies

BPU Complaint Rate (per 1000 customers) 1.37

RPA-43, p. 20.

In addition to the foregoing indices, Ms. Alexander aso proposed to track momentary
outages, by including the Momentary Average Interruption Frequency index (“MAIFI") as one of
theindicesinthe SQI. Thisrecommendationisinresponseto Mr. Carey’ stestimony regarding GPU
Energy effortsto compile such datain Pennsylvania. RPA-44, p. 11. Moreover, during Mr. Carey’s
cross examination, he indicated that FirstEnergy currently tracks the MAIFI index in Ohio and that
he considers it to be one of the important factors to consider in reliability of service. Tr. 616:9 -
617:13.

Ms. Alexander a so recommends that JCP& L be subject to customer restitution paymentsfor
the failure to maintain or improve service quality as measured by the recommended SQI. Through
such a mechanism, JCP&L will have an incentive to improve its current substandard level of

performance. Any restitution dollarsshould bereturned to customersintheform of aone-timerebate
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or areductioninregulated transmission and distribution rates on apro-ratabasis, with the restitution
amount capped at 5% of JCP&L’s distribution, operations and maintenance expenses of
approximately $5 million. In order to assure compliance, JCP& L should be ordered to report its SQI
results annudly to the Board, Ratepayer Advocate, and other interested parties including its
customers. RPA-43.

Ms. Alexander’s recommended SQI should not be difficult for the merged company to
implement. JCP&L aready tracks SAIFI, SAIDI and CAIDI for its own internal monitoring of
reliability. Tr. 569:18-23. FirstEnergy presently collects and files data on CAIDI, SAIFI, SAIDI,
MAIFI, and call center performance with the Ohio PUC. RPA-42. Clearly, the Joint Petitioners
consider the use of rdliability indicesas a helpful tool to gauge their performance. Without adopting
Ms. Alexander’ s recommendations, the Board has only the Joint Petitioners vague assurances that
improvements will be made, while the risk of deterioration of service quality and reliability are left
squarely on the ratepayers shoulders. The Board should reject the Joint Petitioners’ attempt to shift
the burden of the merger to the New Jersey customers, by adopting Barbara Alexander’s

recommendations with respect to service quality and reliability.
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C. THE MERGER SHOULD NOT BE APPROVED AS PROPOSED BY THE JOINT PETITIONERS

BECAUSE THERE ARE NO POSITIVE BENEFITSTO GPU’ SL OW-INCOME CUSTOMERSAND

THE MERGER WOULD ADVERSELY AFFECT THE ABILITY OF THE COMPANY TO

ADEQUATELY SERVE ITSLOW-INCOME CUSTOMERS.

The Ratepayer Advocate submitsthat the merger -- as proposed -- would adversely affect the
ability of JCP&L to serve itslow-income customers. Hence, the proposed merger would not be of
positive benefit to the JCP& L’ s low-income customers and, therefore, would not be in the public
interest. Without additional safeguards for these customers, the merger application, asfiled, should
be denied.

In evauating the proposed merger, the Board must determine whether the merger is“in the
public interest.” See Point |, supra. The appropriate test of whether the merger is in the public
interest iswhether the merger is“of positive benefit to the public interest.” See Point I, supra. The
Ratepayer Advocate submits that a determination of whether the merger isin the “public interest”
includes an evaluation of itsimpact on low-income customers. It isbeyond dispute that the “public
interest” includes the interests of all customers, and necessarily low-income customers. More
specificaly, the Board should consider measures to help low-income customers as a means to
aleviate the impact of the merger on low-incomeratepayers. The Board isalso statutorily obligated
to evaluate the impact of the merger on the utility’ s ability to provide a*“ safe and adequate”’ service
to itscustomers at “just and reasonable rates.” N.J.SA. 48:2-51.1. Itisclear that the record amply
demonstratesthat the proposed merger will adversely affect the ability of JCP& L to adequately serve
its low-income customers. Furthermore, there is ample evidence which shows that the proposed

merger does not adequately address the needs of |ow-income customers.

-85-



Ratepayer Advocate witness Barbara Alexander testified that low-income issues are
appropriately raised in utility merger cases because low-income customers are likely to suffer the
consequences of degraded service quality and reliability that may occur post merger. RPA-44, p. 13.
More than any other customer segment, low-income customers are more likely to avail themselves
of customer service centers, cal centers, payment arrangement options and have contact with more
customer service representatives than any other residentia or business customers. Clearly, the low-
income ratepayerswill fee the effects of any degradation of servicefirst and more acutely. The Joint
Petition and testimony are vague, with very little details or specifics on whether FirstEnergy plansto
cut customer service personnel and facilities. Thisuncertainty isyet another example of along line
of vague responses that may prove to be a detriment to customers, especiadly the low-income
customers in JCP&L’s service territory.  On cross-examination by the Ratepayer Advocate, Mr.
Roche could not confirm or deny any future plans to eliminate customer payment centersin JCP& L
territory:

Q. And looking at page 2 of that response to RAR-133, am |
correct that in looking at this response you identify on the
second page six locations in New Jersey which GPU
customers can currently essentialy go and pay their bills?

A. That is correct.

Q. Okay. Can you tell us here today whether FirstEnergy or
Joint Petitioners have committed to keeping those same
number customer payment centers open after the merger?

A. | --1donot know. | believe that's part of the analysis that

we heard about on Monday, the To Be Analysis. [Tr. 582:2-
15].
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With Joint Petitioners offering no concrete plansto maintain customer payment centers, it isessential
that the Board protect consumers, especialy low-income customers, from the corporate pressures
to close customer payment centers to save money.

Additiondlly, as noted in Ms. Alexander’ srebuttal testimony, low-income programs such as
LIHEAP, New Jersey SHARES, Lifelineand WARM programs are not sufficient to meet the needs
of the poor in JCP&L’sterritory. RPA-44, at 16. LIHEAP istargeted to the customer’s primary
heating hill and istypically not availableto electric utilities unlessthe customer haselectric heat. The
SHARES program is only available to customersin a one-time emergency and does not address the
affordability of the overall electric bill. Lifeline istargeted to elderly and disabled customers only.
Findly, WARM is an existing demand-s de management program that delivers energy efficiency and
conservation servicesto low-income customers. Asaresult, none of these programs are targeted to
assist low-income customers and make the electric bill affordable. Therefore, alarge portion of the
low-income and financially-distressed customersin JCP& L’ s serviceterritory have no accessto the
assistance they need to pay their electric bills. Itisclear that the limited, existing assistance programs
avallable to JCP&L customers are not sufficient to meet the needs of the financially-distressed
customers. RPA-44, at 16.

Faced with amilar limitationson the funding levelsavailable from federa and state programs
in Pennsylvania, GPU’ s Pennsylvania utilities (Metropolitan Edison and Pennsylvania Electric) will
spend approximately $5.3 million in 2000 on a bill payment assistance program (known as the
Customer Assistance Program or CAP) and $7.6 million for thisprogram in 2001. Thisprogramis
in addition to contributions by these utilities to Pennsylvania crisis funds and their own WARM

programs, funded at alevel of $2.7 millionin 2000 and $3.2 millionin 2001. Both CAP and WARM
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will increase to a combined spending level of $13 million in 2002 for the two Pennsylvania GPU
Energy distribution companies. RPA-43, at 31. In contrast, in New Jersey JCP& L has committed
to spend only $150,000 for itscontribution to New Jersey Sharesand $3.3 million for the low-income
weatherization program (essentially replacing the“WARM” program) pursuant to the Board’ s Order
issued in the Comprehensive Resource Analysis proceeding. See RPA-43, Appendix (response to
RAR-138); RPA-34.

In response to the threat of degrading service quality due to the merger, the Ratepayer
Advocate recommendsthat the Board adopt safeguardsto insurethat the merged companies: (1) are
required to submit an extensive study on maintaining and/or potential closing of any payment centers
prior to closing any of its existing payment centers; and (2) provide affordable electricity to al
customersthrough implementation of additional low-income programs. With respect to the customer
payment centers, a definite commitment from the Joint Petitioners is necessary to insure that the
customer service quality does not degrade post merger dueto theloss of customer payment centers.
In the Atlantic Electric merger case, the ALJ expressed concern over Atlantic’s plan to close
customer payment centers, and to substitute local offices with a 1-800 number that the customers
could use. In requiring a comprehensive report before any customer payment centers would be
allowed to close, the ALJ stated the following:

| believe that, given the problems of low-income customers, it would
be far more beneficia for these individuasto have the opportunity to
meet face-to face with customer representative in an area convenient
to their residencesto discusssuch problems. Therefore, | recommend
to the Board that its approval of the merger be conditioned on the
Company providing a full study regarding continuation of walk-in
customer service facilities in the Atlantic City, Bridgeton and

Hammonton areas of its service territory. Until such a study is
undertaken, customer service centers should remain open to service
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the needs of the utility ratepayers. [Initial Decision at p. 29].

I/M/QO the Petition of Atlantic City Electric Company and Conectiv,
Inc. For Approval of a Change in Ownership and Control, BPU
Docket No. EM97020103.

The Ratepayer Advocate asserts that the same conditions should be imposed on the Joint
Petitioners as a condition of any merger approval here. The Joint Petitioners should be required to
submit an extensive study on maintaining and/or potential closing of any payment centers to insure
the protection of JCP&L customers.

Moreover, for the reasons set forth herein, acomprehensive low-income program isa proper
response to the merger proposal and the Board should require the Joint Petitioners to implement a
low-income hill payment assistance program comparable to that in effect in both Ohio and
Pennsylvania, as a condition of any merger approval. Thereisno reason to treat New Jersey’ slow-
income customersin adiscriminatory manner as aresult of the proposed merger. New Jersey’ slow-
income customers should have access to comparable programs available to FirstEnergy’ s and GPU
Energy’s customers in Ohio and Pennsylvania. The Pennsylvania PUC has found that a properly
designed and executed low-income program will benefit the utilities by reducing the cost of the
program, collection costs and uncollectible expenses reflected in rates. RPA-44, p. 16. Thereisno
reason the Board in New Jersey should not follow the lead in Pennsylvania by establishing low-
income programs to assist JCP& L customers especidly at this time when the Board is considering
the merger’ simpact on customers.

With the specia needs of the low-income population in mind, Barbara Alexander
recommended that the Board order JCP& L to implement a bill payment assistance program similar

to the Customer Assistance Program (“ CAP”) currently implemented by GPU Energy’ s Pennsylvania
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electric utilities. The CAP program in Pennsylvania has two components: 1) debt forgiveness; and
2) a percentage of income payment plan (“PIPP"), a monthly subsidy to assist payment troubled
customers pay their bills based on monthly income. RPA-43, p. 32. Payment troubled customers
with agross household income bel ow 200% of thefedera poverty guidelinereceivedebt forgiveness,
while payment troubled customers at or below 150% of federal poverty guidelines receive both a
monthly subsidy and debt forgiveness for pre-program arrears. Under the Pennsylvaniaprogram, in
addition to household income, digible customers must be “payment troubled” which isdefined asa
customer that has $100 or less in disposable income after expenses. The percentage of income to
be allocated to the payment of the energy bill is determined by using aguideline. *® The balance of
the payment troubled customer’ shill isconsidered the “ shortfall” amount that the subsidy will cover.

With respect to the arrears forgiveness portion of the program, a payment prior to the due
date will result in an automatic monthly forgiveness equal to 1/24 of the total arrearage established
at the time of program enrollment. This arrears forgiveness program should be integrated with the
arrears forgiveness program promised by GPU Energy as part of the CRA proceeding, but instead
of linking it to the WARM program, it should be linked to the bill payment assistance program or
CAP. Customers apply for enrollment in these programs through local community-based
organizations that coordinate the enrollment process with the implementation of LIHEAP and other
financial assistance programs. RPA-43, p. 33.

Keeping in line with the expenditures in Pennsylvania, Ms. Alexander recommends that the
Board condition any merger approval by requiring JCP&L to implement the CAP so that by 2004,

$5 millionisbudgeted to benefit approximately 8,000 low-income customers. Thisexpenditureisin

“ See RPA-43, p. 32, for the specifics of the guideline.
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additionto GPU Energy’ slow-income weatherization program and proposal for debt forgivenessfor
low-income customers approved as part of the Comprehensive Resource Analysisproceeding, BPU
Docket No. EX99050347 (which should continue at their current funding levels). The Board may
wish to revidt this issue at the time the Board completes its Universal Service proceeding and
implements a more comprehensive arrearage forgiveness program. However, the Board should not
delay its review and consideration of low-income program proposals as part of this merger
proceeding to alater date, because of the clear linkage between the merger proposal and the services
and service quality provided to low-income customers.

To facilitate the enrollment process, low-income customers should be automaticaly
considered for participation in CAP, WARM, and arrearage forgiveness programs in the CRA
proceeding by social service and intake agencies currently operating in New Jersey for LIHEAP and
other assistance programs. RPA-43, at 32. Implementation of a program modeled after the
Pennsylvania CAP should be relatively smple for GPU because of their Pennsylvania utilities
experience administrating the programs.

In addition to recommending the foregoing CAP programs, as a condition of the merger, the
Ratepayer Advocate recommends that the Board require JCP&L to implement a “heat-related”
moratorium on disconnection in severe summer weather so that elderly and low-income households
will not have to choose between cooling and maintaining electricity for lights and refrigeration.
RPA-43, at p. 39. Also, the Board should also require JCP&L to explore and implement a low-
income aggregation program so that low-income customers participating in universal service
programs can obtain access to the lowest cost electric service. 1d. Finaly, to further increase

awareness of these programs, the Board should require JCP& L to implement an educational program
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targeted to digiblelow-income customers. RPA-43, p. 40. With education, customerscan beaware
of these energy assistance programs to expedite assistance when necessary.

The EDECA was passed into law two years ago and yet there isstill no indication if or when
astatewide, comprehensive universal service programwill be established. However, JCP& L’ slow-
income customers need assi stance now, especidly inresponse to the pressuresto cut costs asaresult
of the pending merger. Therefore, the Ratepayer Advocate urgesthe Board to adopt thelow-income
initiatives as set forth in the record of this case, to protect JCP& L’ slow-income customers from the
negative impact the proposed merger may have on them, and to ensure that these customersreceive

positive benefits as a condition of any merger approval.

VII. Issues Pertaining to Reliability and Operation of the Region’s Bulk
Power Transmission System.
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POINT XI

THE BOARD SHOULD REQUIRE JOINT PETITIONERSTO KEEP THE

GPU TRANSMISSION ASSETSIN PJM FOR A PERIOD OF AT LEAST

TEN YEARS; ANY REQUEST FOR EARLY TERMINATION SHOULD

BE FILED WITH THE BOARD FOR REVIEW AND APPROVAL AFTER

EVIDENTIARY HEARINGS.

A. THE BOARD HASJURISDICTION TO REQUIRE JOINT PETITIONERSTO LEAVE THE GPU
TRANSMISSION ASSETSIN PJM AND TO SEEK BOARD APPROVAL FOR ANY REQUEST TO
WITHDRAW FROM PJM, BECAUSE SUCH ACTION WoULD DIRECTLY AFFECT RETAIL
RATESAND SERVICE RELIABILITY IN NEW JERSEY.

Asdiscussed supra, the Board hasbroad authority to regulate New Jersey public utilitiesand
their operations. N.J.SA. 48:2-13. GPU must receive Board approval before transferring the stock
and control of the utility to another entity. N.J.SA. 48:3-10. The Board must analyze a merger
request in relation to several issues including the proposed merger’ s effects on competition, rates,
utility employeesand the provision of safeand adequate serviceat just and reasonablerates. N.J.SA.
48:2-51.1. Accordingly, the Board necessarily has the authority to impose conditions on the
acquisition of a New Jersey utility, especially when those conditions are aimed at preserving the
ability of the utility to provide safe and adequate service at just and reasonable rates.

It is unguestionabl e that the ability of JCP&L to provide safe and adequate service includes
the issue of service reliability. JCP&L’s participation as a transmission owner in PIM is also
necessarily implicated when system rdiability isinvolved. One of PIM’sreasons for existenceisto
assure reliability of the transmission grid that delivers power to JCP&L to distribute to its retail
customers. The Board's authority to condition the merger approval by requiring FirstEnergy to

maintain GPU’ s transmission assets under PIM’ s control for ten years, as the Ratepayer Advocate

has recommended, arises directly from its legal obligation to assure safe and adequate service to
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JCP&L’s customers.

Furthermore, PIM’s duties also include operating energy markets in which JCP&L
participates to its benefit and to the benefit of its customers. The impact of the energy markets
operations on JCP&L’s jurisdictiona retail rates also cannot be denied. As discussed supra,
FirstEnergy plansto participate in these markets to serve JCP&L’s BGS customers. Therefore, the
merger’s effect on how efficiently and economically these PIM markets can operate is also directly
implicated in the Board’ sjurisdiction to require FirstEnergy to maintain GPU’ s transmission assets
under PJM control.

Additionadly, the EDECA plainly adopts the policy of encouraging retail electricity
competition. The ability of PIM’s energy and capacity markets to operate efficiently and
economically directly affects the ability of retail marketers serving New Jersey customers to obtain
power to serve those customers. The Board's obligation under the EDECA to oversee retail
competition in New Jersey requires the agency to exercise its authority over the impacts of the
merged company’s decisions concerning the transmission assets. The Board may participate as an
intervenor in any FERC proceeding over the removal of GPU’s transmission assets from PIM.
However, itisclear that mere participation as an intervenor at the FERC does not givethe Board the
flexibility and control necessary to protect the interests not only of JCP& L’ s retail customers, but
also the interests of all New Jersey electric retail customers from the likely negative effects of
removing GPU’s transmission assets from PIM.

The requirement under N.J.SA. 48:2-51.1 that the Board ensure that a proposed merger
provides positive benefits for retail competition involves the issues of market power that may be

wielded by the merged company. It is also undeniable that the Board' s jurisdiction to forestall the
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improper use of market power includesits authority to require the merged company to take stepsto
assurethat such improper market power will never occur. Thesereasonsamply establishtheBoard's
jurisdictionto adopt the Ratepayer Advocate’ srecommendationson maintaining GPU’ stransmission
assets under PIM’ s control.

Asestablished above, the Joint Petitioners’ assertion of no horizontal or vertical market power
concerns is based on Mr. Frame's assumption that GPU’ s transmission assets will continue to be
under the operational control of PIM following the merger and that FirstEnergy will have no
preferentia rights to the limited import capability into PIM. P-6., Attachment 1, pp. 9, 72-75.
Because these two assumptions are vital to Mr. Frame' s conclusions, Messrs. Biewald and Schlissel
have recommended that the Board condition any merger approval on the post-merger company
committing to maintaining the viability of these assumptions.

The Joint Petitioners would satisfy the first condition by committing to keep GPU
transmission assets under the control of PIM for ten years following the merger, unless continued
PIM operation of these assets would result in financid distressto the merged companies or the Joint
Petitioners can show that early termination provides significant benefits to JCP&L’s ratepayers
without amaterial increasein market power to applicabledestination markets. Inthe event that early
termination is warranted, the Joint Petitioners should be required to file for approval of early

termination by the Board. RPA-50, p. 23.*” The Joint Petitioners should also be required to commit

“"Inaruling issued at its public meeting on May 24, 2001, the Pennsylvania Public
Utilities Commission ordered, as a condition of merger approval, that the merged company “shall
not withdraw the transmission facilities of Metropolitan Edison Company or Pennsylvania Electric
Company [GPU’ s Pennsylvania utilities] from the operational control of the PIM Interconnection,
L.L.C., unless the merged company . . . hasfirst applied for and obtained authorization by order
of this Commission, and such application shall be granted only upon an affirmative showing that
withdrawal would not adversely affect the continued provision of adequate, safe and reliable
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unconditionally to not asserting native load priority on its direct interconnection with GPU so long
as GPU is part of PIM.

Although the Joint Petitioners have stated that they have no plans at this time to change
either of these situations,”® they have not committed to do so for a definite term and have actualy
reserved the right to alter these conditions without Board approval and for unspecified reasons.
RPA-50, p. 24; RPA-51, pp. 2-4. For the reasons discussed herein this is unacceptable, and the
Ratepayer Advocate urges the Board to adopt its withesses recommendations with respect to

continuation of the GPU transmission assetsin PIM as a condition of any merger approval.

electric service to the citizens of the Commonwealth nor adversely affect system reliability or the
competitive market in the Commonwealth . . . . Joint Application for Approval of the Merger of
GPU, Inc. With FirstEnergy Corp., et al., Docket No. A-110300F0095, Motion of Commissioner
Terrance J. Fitzpatrick, at p. 3 (Public Meeting May 24, 2001).

8 P-10, pp. 4-10.
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CONCLUSION

Asthe Ratepayer Advocate argued at the outset of this brief, the proposed merger of GPU
and FirstEnergy raises issues that are extremely important to the companies, their customers and
employees, and the economy of the State of New Jersey. The need to carefully review the merger
and ensure that customers' interests are adequately protected is even more crucia as the electric
power industry struggles with the implementation of retail competition. Therefore, the Ratepayer
Advocate respectfully requests that the Board only approve the merger if al of the foregoing

recommendations, as discussed herein and in the record of this case, are made explicit conditions of

approval.
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